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[N THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
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COURY No. 1
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- of the order?

T4 Whether order s te be circulated to the|Yes
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wifs, Montage Enterprises Pyt Ltd. Appeliant
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Cammissioner of Central Excise, Noida Respondent
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Date of Decision ¢ (4072016
Final ORDER NO 70383 - 7048 ??LZGJ f

Per: Anid Choudhary
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The issue i this appeal by the manufacturing

user, and paid the duty on the trapsaction value: %“’w.az

involved is whether extended period of Hmitation 1Is invokable 1

the facts and circumstances,
¥
2. The brief facts of the case are that the appellant is in'the

manufacture of Printed plastic Laminated Films, Pouches ete. The
case of revenue is that during the course of audit, it was noticed that
the appellant had made short payment of duty to the tme of
R$.26,48,083/- on clearance of capital goods namely “Prinfing
Cyvlinders’ cleared to their own mmit at Malanpur, under the Cenvat
credit Rules, 2004. The appetlant had on being objected by the
revenue debited the entire duty of Rs.26,48,083/- in the RG-23 A Part

11 dated 18/12/06, but did not agree to pay Interest amounting 10

Rs.4,80,609/- involved thereon. Accordingly, SCN dated 01/024

was issued relating to capital assets cleared during the period prior
December, 2006. It is further alleged in the SCN that this fact of short
payment of duty was noted by revenue at the time of audit, as such the

appellant have suppressed the facts with intention to evade paymeri of
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duty. Therefore, extended period of limitation under Section 1A of
Jee Central Fxcisé Act read with Rule 14 of CCR, 2004 was invoked.

Purther, interest and penalty was also proposed. The SCN was

adjudicated vide common Order-in-Original dated 25/02/09 upholdimg
the proposed demand of 14.26,48,065/- along with another demand of

Re.8,71,200/- proposed vide SCN dated 12/02/2009 under similay

frets and circumstances, Equal amount of penalty was also imposed

totading R$.32,19,265/- under Rule 15 of CCR read with Section

1AC of the Act.

Being agerieved the appetiant preferred appeal before tearned

R

Commissioner {Appeals) who vide the common impugned order

confirmed the demand of duty. However, he was pleased to set aside

the penalty obscrving that the issue is covered in favour of revenue by

the Larger Bench’s Ruling of this Tribunal in the case of Modernova
Piastyles Pyt Lid. vs. CCL, Raigad 2008 (232) EL.T. 29(1i.-LI3).

Being aggrieved the appellant 1s before this Tribunal.

Y

The leamed Counsel for appeitant has urged that the issue is no
longer res-integra. Under similar facts & circumstances wherem other

i , _ : .
shsessee have also cleared capital assets after a period of user the

s

Hon'ahie Bombay High Cowrt in the case of Commissioner of Central

Excise, Pune vs. Cummins India Li';d.__ZZQU_Q__@%) RL.T. A-120(Bom),

she Hon'ble Punjab and Haryana Migh Court in the case of

Commissioner of Central Excise, Chandigarh vs. Raghav Alloys Lid.
2011 (268) EL.T, 161)(P & 1) and the Hon’bie Delhi High Cowrt in

e case of Harsh International {Kenny) private Ltd, Vs,

[
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Commissioner 2012 (21) B.L.T. 714, held that there is no dispute that

i

the assessee have removed or cleared capital assets afier a periad of

o]

user and accordingly the ld. Commissioner (Appeals) erred § holding
that the remoeval of capital assets is removal as such. The Id. Counsel

further urges that in view of the law as proncunced by the Hon'ble

High Courts no amount of duty or Cenvat credit was reversible by

appellant. Admittedly the appellant had paid by way of reversal of

duty on the transaction value. The id. Counsel further urges ihai the

110,

amount of duty deposited by the appellant pursuant to audit obje

15 prima-facie illegal, and the appellant is entitled 1o refund of the
i gal, .

same. ;
3. The learned A.R. for revenue relies on the impugned order.
a. HMaving considered the rival contentions, we find that the ruling

of this Tribunal in the case of Modernova Plastyles Pvi. Lid. 15 dated
10/10/08 whereas the Rulings of the Hon’ble Hi gh Courts referred to
above by the appellant have been pronounced - subsequentlv. We

further talke notice of the Law as applicable durin g the period and the

provision for payment of duty on transaction value on removable of

capital assets had been brought on statute with effect from 16/03/0%

wherein Sub Rule (SA) provided that if the capital goods are clegred

P

as waste and scrap, manufacturer shall pay an amount equal 10 the
duty leviable on wansaction value. The provistons relating 1o
proportionate depreciation come vide notification with effect from
13/11/2007. We also find that Hon’ble Madras High Court in the case

of Commissioner of Ceniral Fxcise, Coimbatore Ve, Laleshmi
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\achine Works Lud. beld, where the capital assets is removed after a

seriod of user it does not amount to removal as such, reported at 2015

Courts, discussed hereinabove, squarely i favour of the appellant.
Accordingly, we hold that the removal of capital assets by the
appellant in the present appeal is not removal as such and accordingly,
we hald that no duty was required to be paid by way of reversal, as

wnded by the revenue, being the amount in dispute. We hold that

the ;L}TJDCMEH‘T‘; Wwill be entitled to refund of the amounts deposited being
R5.26,48,083/- and Rs.5,71,200/~, We further clarify that the appellant
paid the duty paid suo moto on the transaction value. The impugned
demand, interest and penalties are set aside. The appeal  stands

allowed with consequential benefits, if any.

(Dictated in Courtj

o ) . _‘)CF -
(ANIL 6. SHAKKARWAR) (ANIL CHOUDHARY)
MEMBER {TECHNIQ&L} ' MEMBER (.}’UQIC{AL)




