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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONEL BENCH : ALLAHABAD
COURT Nadd

APPEAL No. /82 & 1637/201H{5M}

CAsing outl of Order-in-Original No. 69/COMMR/M-TLZ008 duted 25-03-

i WY & Order-in-Appeal No.o FET-CEMRT-H2H0 dated 3170372010
passed by Commissioner of Centeal Bixcise & Customs (Appeals), Mecrat-
I}

JFor approvat and signature:

Hon' e dr. Anil Choudhary, Member (Judicial)

1. Whether
: the Order for publication as per Rule 27 of the f“J t
CESTAT (Procedure) Rules, 19827

Ettm CESTAT (Procedure) Rules, 1982 for

b g
i BEE
: publication in any authoritative report or not?
S SO R
i3 Whether their Lordships wish to see the fair copy
of the order? Lein
ir; Whether “order i to be circulated to the|
i
Department Authorities? deh
LK. Sugar Lid. Anppellan
W,
Commissioner of Ceniral Excise, Meerat 11 Respondens
Appsarance;
Sl Anaph Mishea (v, of P Bishty Advocate for Appeltant
Shrt Pawan Kumar Singl, Supdt (aRl), For Respondent
CORANM;

Han'e ¥r. Anil Choudbary, Member (Judicial)

Date of ilearing DBAD42016
Date of Decision OBD42016




they ave entitled remission of duties on molasses lost {in

-’

store} due 1o auto combustion, or accident.

2. The brief facis not in dispute arve that Appollant is
manwWacturer of sugar & molasses sinee 1945-096, Molasses
are under physical conirol of the state Excige depl. of U.P.
and the state Excise Inspector is posted af {he factory, The
daily stock record of molasses ig maintained in form MF-3
register, as prescribed under the state rules. As melasses are
volatile in nature subject to spontaneous decamposition of
nen-complex non-sugars under formation of 02, which is an
exothermic reaction (a chemical reaction that releases ernergy
by light or heat}. On 05-06-07, the appellants at about 5.00
AM noliced foam and molassecs coming out of tank No. 1, On
the same day they informed Range Supd., By fax and
Revenue officials visited the factory. Appellant also took ali
plausible steps fo mitigate the loss by sprinkling water, elc.
Assistance of fire-brigade was also taken. The over o
stopped only at about 4.00PM on 06-06-07. The aozed out
molasses  where coilected in pits. Round the clock
dispatches were made from the other tank (ne-2} to minimivze

loss. Proper intimation was also givernr to the various state

Excise authorities, of the incident. The Revenue was ket
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informed regalarly vide letters dated O7/06/07, 11/06/07,
11/07/G7%. The appellant filed claim for remission before the
comnissioner for duly of Re 48,41,683/-, for 62,675.50
quintals  of maolasses lost during the accident {auto
combustion} from 05-06-07 to Q7-06-07. 1t was explained that
the immediate cause of accident appeared to be delayed cane-
crusbiung ?ﬁ(—lﬂf}n, aliributable to crop and deteriorated quality
of cane. The enlire stock of molasses, 62,675.50/- gtls fin
Tank Ne.l) had burnd and destroyed. The molasses were no
Iotiger fit for consumption or industrial use, as certificd by

repated test labs,

3. That the claim was adjudicated vide Order-in-Original
dated 26032009 and rejected on the ground-accident could
have been avoided had the appellant made proper
arrangements to cool down the temperature of molasses tank.
I was further observed that the appellant sold 31,713.20 (tls
of burnt melasses (cinder}, but did not pay any duty. Thus, as
burnt maolasses were marketable, they were consumahble and
not unfit for canswmplion, as regd under Rule 21 of CER.
Reliance was also placed on CBEC Circular No. 971990 dated
19-03-90, wherein it is provided.-

"3 The matter has been further examined in the Board and it is
felt that the elassification of charred molasses appears to be under
heading 17.03 as molasses or 23.01 us other waste of sugar
manufucture or 38.23 as residual product of chemical and other
industries, depending on the extent of damage or hwming during

auto-combustion, ds opared by the Deputy Chisf Chemisi, The exact
classification can be ascertuined by drowing samples and from

f
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chemical unalysis, If chamred molasses is nor merketable, it ean
Jirther he destroyed and duty reinitied under rule 49, "

4. It was further observed that the test reports certfy tlst
left molasses were not of desired slandard, howeover the
properties retained in such hurnt maolasses were enmigh to
classify it under chapter heading no. 1703 of schedule 1o CET
Act, due to residual properties bheing simijar to good molasses,
Accordingly, duty was held Payable on burm! molasses
remaoved. Further observed that reemission was available unly
in ease of goods not bemyg markelable and hence destroyved
only 31713.20 Otls was shown as removal of cinder (lzurant
molasses) and balance {{551,6?5,5(]—31,?13.2[}} or 3{,962.30
which was claimed as loss jn burning and evaporation was
also held not allowable, alleging negligence on the part of

appeilant.

2. That being agerieved  with  the Order-in-Original,
rejecting elaim, the learned Counsel urges that there is no
finding of negligence save and except a bhald allepation in the
impugned order. No case is made out thal the appellant did
not take reasonable steps to avoid the accidental loss oy
mitigate the same. Further the molasses pursuant to
production are under the physical control of stale FExcise
dept. All dispatches/sales are made on release order or
permits granted by the cantroller of molasses under the state

Rules. It is furiher evident from Register of molasses in form

MI-5, that the state txeise authorities have admitted the
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loss, as per endorsement made on the register. It is further
urged that burnt molasses/cinder, even if held classifiable
under heading 2301 as waste from food industry, was
chargesble to nil rate of duty, during the relevant period.
Further reliance is placed on Circular No. 822/149/2005.CX
whereby it is clarified that cinder {coal ashj is non-taxable
item. Further burnt molasses, no lomger remained molasses,
and had been removed as cinder, which is not disputed.
Further loss of volune and weight on burning is natural, and
the learned Commissioner have erred in disbelieving the
burning loss. The learned Counsel relies on the following

rudings:-

i| Shanker Suger Mills V/s CCE 1994 (71) ELT 753 (Tri.Del).

i} REBNS Sugar Mills Lid. V/s CCE 1996 {87) 8L 687 {I'ri-

Dyel)

i} Hindustan hsecticides Lid. V/s GCE, Cochin reporied in

1988 (33) E.L.T. {Tribunal)

6. The ld. DR relies on the impugned order. He further.

relics on the following rulings:-

i} Mewar Supar Mills Ltd, V/s Union of India reported in

1993 (63) B.L.T. 612 {Raj.)
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H} Kesar Enterprises Lid. (Sugar Div.} V/s CCHRCE,

Meerut-11 reported in 2007-TIOL-728-HC-MAD- (X Alizhabad,

Having considered the rjival contentions, | lind that loss haye
occurred due Lo unaveidable accident, Similar gquestion wig
carlier considered by this Tribunal in RRNG Sugar Mills Lud,
{supra), wherein this Tribunal fook notice  that - Aute
Construction of molasses stored in tanks is a recurrent
natural phenomenon. National Sugar nstitute, Kanpur, have
also accepted this, stating that these accidents usually take
place at high temperature during summer months, when the
ambient temperature is high, Further, there is 1o negligence
found on the part of the appellant in taking reasonal care. It
s also ap admitted fact, that post accident the appellant have
removed cinder {burnt molasses), Ag per the un-controveried
lest  reports, bDurnt molasses  were no  lenger [t {or
consumplion, Accordingly [ hold that {he appellant is entitle
o remission of duty under Rule 21 of CER. The ruling relied
upont by the revenue are distinguishable and not applicatle,
In the case of Hindustan Insecticides, good dispatched by
wagon, id not reach destination, nor its whercabouts could
he known, fo conclude event of logs. In Mewar Sugar, the
issue  before the Rajasthan High Court was- whether
Mmelasses, made laxable under CET wel 1.3.1975, where

still excisable, even if a waste; which is not the issue herein,

.
;
o

T\
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7. In the other appeal No. EATO3722000, demand, of duty ete. have

bBeen confirmed, in view of refeetion of vemission by the

COMMMISE [oneT,

3. Thus, both e uppeals are allowed in the following terms-

1] The impugned orders and demands are ser astle.

iy The appeltant is entitled 10 remission under ride 21 of

CER.

it} The appellam is entited to consequential benefits, in

accordance with law,

(Dictated in Cour ; _ C} ({’?f“*"’“ :
(Anii Choudhary)
} MEMBER (Judiciz!)
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