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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TREBUNAL, -
R CH : A

Ex. Appeal Ng.199/07

Arisirg out of O/A Wo.135-CEf2000 dated 26.08.2006 passed by
Commr. (Appeals) of Customs & Central Excise & S5.Tax, Lucknow.

For approval and sighature:

HON'B8LE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. H. K. THAKUR, MEMBER (TECHNICAL)

1. Whether Press Reporiers may be aHowed to sec
the Order for publlcation as per Rute 27 of the
CESTAT {Procedure] Ruies, 19827 : Mo

2. Whether it should be refeased ander Rele 27 of the
CESTAT {Procedure} Rules, 1982 for publication
in any authoritative report or not? ey

3. Whether His Lordship wishes to see the fair copy
of the Order? 1 Bean

4, Whether Order is to be clroulatad to the Departmental

Authoritigs?  Yes 5
~ 3
Mfs Vineeta Polymers Pvt, Lid. (,)
LAPPELLEANTIS)
VERSUS

CCEx. & S.Tax, Lucknow

RESPONDENT (5)
APPEARANCE

Shri B, L. Narasimjhan, Adv. for the Appellant {s)
Shit Pawan Kumar Singh, Supdt. (AR} for the Department

. Appeal Nos. 7 1] 8

Arising out of O/A Nos.177 & 178-CE/LKG/2007 dated 22.11.2007 &
13 & 14-CE/LKQ/2007 dated 31.01.2008 both passed by Commr,
(Appeals) of Customs & Central Excise & 5. Tax, Lucknow.

CCEx. & 5.Tax, Lucknow
LAPPELLANTIE)

YERSUS



2 Fox, Appeal Nos. 19907 &
750,760,933 & 934708

{i) M/s Vineeta Polymers Pyl Lid.
{ii) M/s Eversady Industries India Ltd.
{iii} M/s Vineeta Polymers Pyl. Ltd.
fiv} M/fs Eveready Industries India itd

RESPONDENT (S)
APPEARANCE

Shri Pawan Kumar Singh, Supdt, {A.R.} for the Department
chr B. L. Narasimkhan, Adv. for the rRespandent {s)

" CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (IUDICIAL)
HON'BLE MR. H. K. THAKUR, MEMBER [TECHNICAL)
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2. In alt the appeals, the issue invoived is whether {he assessee
being a manufacturer of fiashlight torches, is chargeable to duty under
Gection 4AA In respect of Insttubional/industriat sales made by Lhem

instead of Section 4 as claimed by the assessee.

3. The Id.Counse! appearing for the appeliant, has taken us through
sample copy of purchase order issued by M/s Eveready Industries
India Ltd. on them, wherein I s specifically mentloned that the
product is for promgtional purposes and not for retail saie)m tha sales
involces/chalians, the assessee also mentioned thal the ciearance is

for Industrial/institutional sale. It is turther an admltted fact that the

appeitant had crossed oul the MRP on the packs or goods so cleared to

institutional buyers. Ij(’L?A\




3 Ex. Appeal Nos. 19907 &
759,760,933 & Y3408

4. tinder such circumstanceés, we fing that the issue is No mMore Fes-
infegra and the same have been decided in favour of the assessee By
this Tribunal following the ruling of the Supreme Court in the case of
Jayant Food Processing {P) Ltd. Vs, CCE., fajasthan -~ 2007 {215) ELT
327 {5C), being Final Order No.401-405/08-EX, dated 01.07.2008, in
Central Excise Appeal Nps.2355,2451-2453 & 2723 of 2007, whergin
the present assessee is one of the party. For better appreciation, the

entire order is reproduced below |

“rfie short questlon in all these appeais, which are belng
decided by a comman order, i as to whether the dry battery
cells and torches manufactured and to pe supplied as free gifts
are required to be assessed under Section 4h of the Centra
Exclse Act, 1944, as held by the authorities below or under
Section 4 of the Central Excise Act, as contended By the

azsesses,

2. Both sides fully agree that the issue is covered by the
Hom'ble Supreme Court in the case of Jayant food Processing (P} Ltd,
Ve, CCE., Rajasthan - 2007 (215} ELT 327 (5C). We also note that by
following the sald judgement, the Chennai Bench of this Tribunal in the

same appellant’s case has held as under :

‘B The facts of the instant case are identical to the
case considered by the Apex Court in the layant Food
Processing (P} Lid. (supra} case discussed above. Dry cell
batteries are sold by M/s Eveready In butk to RPL/RCIL. These
dry celf batteries are not sofd to customers but are given free of
cost. Therefore, there is ng need to print MRP on the package
of dry cell batteries supplied free to Customers aof Dettol

e e e



4 Ex. Appeal Nos, J99/07 &
759,760,933 & 934708

soap/Mosquito coil. As SWM Act and Rules do not require fixing
MRE on such dry cell batteries, the question of assossing  the
said goods in terms of provisions of Section 4A s rifed oul,
Therefore, the appeals of the assesses are afiowed and fhe

Revenue’s appeal dismissed.’

3. In view of the above, we set aside the impugned orders

and alfow all the appeals with conseguential refief to the appeliants.”

5. In view of the eariier order of Hhis Tribunal, we hold that the
salefclearance made to institutional buyers shall be taxable under
Section 4 and not under Section 44 of the Acl, Accordingly, we allaw
the appeal filed by the assessee’s Ex.Appeal Na, 199/2007 and dismiss

all the appeals filed by the Revenue.
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MEMBER {TECHNICAL) MEMBER (JUDICIAL)
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