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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
ALLAHABAD BENTCH
Cid Red Buflding, 38 M.G. Marg, Civil Lines, Allahabad

Date of hearing: 7 (- of- 16
Date of Pronguncement: §1- G4~ 26/b

Excise  Appeal Nos.B/1013/2012, E/1014/2012 &
£/1015/2012 (DB)

[Arising out of . the Order-1ri-Original MNe.
16/Commissioner/Noida/2011-12 dated 30.12.2011
passed by the Commissioner, Customs, Central Excise &
Service Tax, Noida] ]

For approval and signature:

Hon'te Mr. Anil Choudhary, Judicial Member
Hor'ble Mr. H.K. Thakur, Technical Member

1. Whether Press Reporters may be alivwed to see
the Ordor for publication as por Rule 27 of the
CESTAT {Pracodure) Rules, 18827

2. Whether it sh¢uld be ralaased snder Rule 27 of the
CESTAT {Pracedurs) Ruies, 1982 for publlcatian
In any authoritativa report o not ?

3. Whethor Thelr Lardships wish to see the fatr Copy
of 1tha Ordsry

4.  Whether Order is to be circulated to the Departmentat
Autharities 7

1) Mfs. MIT Corporation
2) M/s. DMS Coirporation
3) 5rl Subhash Lalwani

CAppellants
Vs,

Commr. of C.E, & 5. Tax, NOIDA
. Respondent




Excisg Appeal Mos. /101372012,
E/10114/201e & Ef1015/2012 (DB)

ADDEAranNce:
S KUK, ,!"mand (Advocate} &
pMs. Surabhi Sinha(Advorate)

for the appetiant

Shri Rajeev Ranjan (Ot Commissioner), AR,

for the Respondent/Revenus
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Coram: Hon'ble #r. Anil Choudhary, Judicial Member
Han'ble Mr. HA Thakur, Technical Member

ﬁg‘.ﬁtﬁ:ﬁ{}rder Mo, “'IDID.@-*"}D“’ 20!

Per: Mr, H.K, Thakur

These appeais have been fited by M/s. MIT
Corporation (Appeliant No. 1) , bM5% Corporation { Appeliant
MNo.2) and Shri cuphash Lalwani (Appellant No. 3} against
Order-in-Original  No. 1chammissionérfwmﬂwzﬂl1~12
dated-30/12/2011 passed by Commissioner of Central
Excige, Customs & Service Tax, _NDIDP. as Adjudicating
authority. |
2. Rrief facts of the case are that both the apneilant No.
1 & 2 are situated at B-58, Sector-4, NOIDA and were

engaged i the manufacture of DVD/VCD players, Home
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Excise Appeal Mos. E/1013/2012,
E/1014/2012 & B/1015/2012 (D6)

theatres falling under Central Excise Tariff Headings 8BS
219020 & 85209090 of the schedule to Central Excise Tariff
Act, 1985, The proprietdrs of both these units are the
daughters of Shri Subhash Lalwani who is working as Vice-
Precident of the other appellants. The premises mentigned
above ware visited by the officers of Central Excise, MDA
on 28/07/2005 . Shri Shyam Narayan, Supervisor of the
appellants present in l;he' factory stated that they are
engaged in"the trading of DVD/VCD Players, Home Theatres
& speakers etc. received from Parwanco. As per the records
appellants are importing DVB/VCD Players elc. from abroad
in the name of both the appellant No. 1 & 2. The tmported
goods were subject to some nrocesses/activities at the said
factory in NOIDA. The said premises was used for testing
fquatity checking/repairing of VCB/DVD players and other
goods.On the goods so recaived at NOIDA various stickers
showing MRP, Quallty Control & 5r. Na. were found., Shri
Shyam Narayan Singh, Supervisor it his statement dated
28/7/2005 8i50 confirmed that testing/quality
check/repairing/MRP  sticker nasting was dane  on the
imported goods before selling. Shri Subhash Lalwani, Vice
president of appellant M/fs. MIT Corporation {(Appeliant No. ih
also  confirmed in his statement dated 9/9/2005, interalia,
that both appellant No. 1 & 2 are engaged in selling of
imported goods as such and only on specific demands from

the market the goods are sold in the form of a combo’ form




L xcise Appeal MNos. E/1013/2012,
E/1014/2012 & £/1015/2012 (DB

from HOIDA units. Certain goods were selzed and after
completing the imvestigation a show Cause notice dated
21/01/2006 was issued with respect to seized goods by
Additional Commissioner, Noida and deciced under Order-in-
Original No. 31/A0C/2006 dated 29/11/2006. Subsequent
investigations from the buyers of the goods from the
appeliants  also confirmed that coods from  Dboth the
appeliants  were cecelved  under the brand names of
appetlants alongwith the warranty stickers etc, from NOIDA.
A show cause notice dated 31/01/2008 was issued to the
appellants by the Adjudicating authority for considering that
the processes carried oul by the appeltants amounts 10
manufackure, for confirming Central Excise duty and
impaosition  of penaitles. After observing the principles of
natural justice, show cause notice dated 317142008 was
decided under Order-in-Original dated 2071242011 against
which the present appeals have been filed by the appellants.
3. Shri K.K. Anand (Advacate) and Ms. Surabhi Sinha
{Advocate) appeared on behalf of the appeltant. Shil K.K.
Anand made the following arguments during the course of
the proceedings which were also made before the
Adjudicating authority:- |
(iy That the processes af  testing fquality
controtffixing of MRP sticker/repatring carried out at
Noida on the imported/waranty period goods do not
amount to manufacture under Sedion 2{f) (iii) of the

Central Excise Act, 1944. He relied upon the
following case laws in suppart of his arguments |

e

.
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Excise Appeal MOos. £/1012/2012,
E/1014/2012 & Ef1015/2012 (DB}

{a} Mega Pro (India) vs. CCE, New {Delki [2007
(216) ELT 637 (Tri-Del.}

{by CCE, Chennai V5. Indian Additives ttd. {2014
{302) ELT 544 {Noida))

(¢} Beltek {India) Ltd. Vs, CCE, Moida [2034 (302)
ELT 1561 (Tri.-Dei}]

(d) CCE,New Delhi Vs. Panchsheel Soap  Factory
(2002 (145) ELT E27(Tri.-Del}i-Affirmed by
Supreme  Court -2003  (156) E£LT a-382
(Supreme Court)]

(@) Amritial Chemaux Lid. Vs. CCE [2015 (321)
ELT % {Supreme Court}]

(il That even if the processes carvied out at Noida
are held to be amounting to manufacture then also
CvD credit of duty paid at the time of import will e
admissible. It was his case that goods after carrying
out testing/quality control ete, are sold at the same
price at which they were imported. That the entire
aclivity is thus revenue neutral and no duly is
demandable as per the case law CC & ce Vs, Textile
Corpn. Marathwada ttd. {[2008 (231) &L.T 195
{5.C. )]

(iii) That only goods supplied in ‘Combo form’ can
he considered to be amounting o manufaciure. It
was his case that for making combo form of packing
the processes are carried out in their Parwanoo unit
and not at Neida, where finished goods are fully
exempled under an area based exemption

{iv} That the goods In combo form are received from
their Parwanoo Unit and Shyam Narayan Singh,
Supervisor of the appellant has confirmed this fack in
his statement. Learned Advocate made the bench go
through para 2.2 of the Order-in-Original dated
20/12/2011 in suppert of kis arguments, Thal goods
were received from Parwanooe where area based
exernption notification is svailed by the appeliants

" which has also been confirmed by Shri Subhash

Lalwani. That no enquiry was made at Parwanod
whether ‘combo’ making is done in  Parwango
{Himachal Pradesh} That there is no facility of
rmaking combo packs at Noida. '

Shri Rajeev Ranjan, Joint Commissioner, (AR

appearina on behalf of the Revenue submitted thal any process

of testing/quatity conirol/fixation of revised MRP or making of

=" ot




£xcise Appeal Nos. £/1013/2012,
B/1014/2012 & £/1015/2012 (DB)

‘combo’ packing will amount to & process of manufacture under
Section 2 (F) (i) of the Central Excise Act, 1944, tearned AR
made the bench go through paras 12, 13.2 B 15 of the Order-in-
Original  dated a0/12/2011 to argue that the processes
undertaken by the zppeliants are essaptial for making the goods
markatabie o the comsumer, Learned A.R. this strongly argued
vhat the processes ungertaken by the appellants will amount ta
manufacture under Section 2 (f) {iii) and accordingly vehemently
defonded the Order-in-Original dated 30/12/2011 passed by the
adjudicating authority.
g, Heard both sides and perused the Case records. The issues
involved in these proceedings are the [ullowing:
(i) whether appellant Mo. 1 & 2 are undertaking any
rpanufacturing activity as per Section 2 (£} {iii} of the
Central  Excise  Act, 1944 when activities  of
testing/guality control/repairing/pasting  of stickers
are undertaken on the imported goods?
(i} ~Whether or not activities of ‘comba form’ of
packing are undertaken by the appellants in their
NOIDA units or In the factory situated in Parwanoh
{Himachal Pradesh}?
8. <o far as issue mentioned at para 5 {1} above is
concerned it is not disputed by the appeltants that the activities
of tecting/quality checking/repairing/fixing of MRRP sticker are not
carried out at NQIDA. It is the case of the appeliants that these
activities are not amounting to manufacture under Section 2 (f)

(iii} of the Central Excise ALt, 1944 for which they have relied

wpon the case laws mentioned at para 3 (i) above. Section 2 (f)

. N




Fxcise Anpeal MOs, Ef1013/2012,
EA1014/2012 & /101572012 {DB)

(i} of the Central Excise Act s relevanlt and is reproduced
below:
" Sectinn 2. Definitions- In bthis Act, unless there is
anything repugnant in the subject or conktext, -
{f) "manufacture” includes any process,-

{i} incidental or anclitary ta the completion of a
manufactured product; and

{ii} which is specified in relation to any goods in
the Section or Chapter noles of 9fthe First
Schedulel to the Central Excise Tariff Act,
1985 (5 of 1986} as amounting to
10 manufacture; or]

{iii} which, in relation to the goods specified in
the Third schedule, invelves packing or
repacking of such goods in a unit container
or {abelling or re-labelling of containers

incluging the declaration o alteration of !

retail saie price on it or adoption of any
gther treatment on the goods to render the
product marketable to the consumer.”
6.1 The above provisions were interpreted in favour of
appellant by CESTAT In the case of Belek (Incia) Lid, vs, CCE,
Moida (supra); where aisg processes of affixing stickers of
warranty seal, chassis number , testing etc, were carred gut on
the imported goods; by holding that these processes do not
amount to manufacture under Section 2 {f} (i} of the Central
Excise Act, 1944, Similar view was expressed by CESTAT Delhi
in the case of CCE, New Delhi Vs. Panchsheel Soap Factory
fsupradwhere following observations in para-b were made by
CESTAT while rejecting the appesl of the Revenue,
"The respondents in the present case, admittedly are only

pasting the sticker on the packing of the imported soap to
Indicate the name of the importer and the MRP which is

B




Excise Appeal Mos. E/1013/2012,
E/1014/2012 & E/1015/2012 (DB)

the reguirement uvpder the Standards of Weights and
Measures Act, Simply putting a sticker, In our view, will
neither amount to labelling or re-tabelling, the processes
which have heen deemed to be a process of manufacture
by Note G. It is nol the case of the Revenue that the iabel
has peen replaced by & new label or any label has been
pasted over the existing label. Accordingly, it cannot be
claimed that the process undertaken by the appellants
amounts either to fabeiing or re-fabelling. The Central
Board of Excise & Customs has taken the same view In
respect of imported finished medicines which were sold
after pasting sticker on the cartons of the imported item in
view of the requirement of the Orugs and Cosmetics Act
without altering any information originally contained in the
packet, The Board clarified that Note 5 to Chapter 30 may
not be attracted in such a situation. Note 5 to Chapter 30
is para meteria to Note 6 to Chapter 34, Accordingly, we
do not find any infirmity in the Impugned Order and
therefore reject the appeal filed by the Revenue,

6.2 The above order passad by CESTAT was upheld by the
Apex Court by dismissing the appest of the Revenue [2003
(156) ELT A 382 (S.C.]

7. It is alse observed from the case records that in a recent
rating made by the Apex Court in the case of CCE Vs. Amritial
Chemaux Ltd. (supra) following observations have been made In
para 2 & 5 while rejecting the appeal filed by the Revenue:-

"2 1t was the endeavour of Mr.K.Radhakrishnan, learned
senior counsel appearing for the appellant, to argue that even If
one of the two processes, viz., labelling or relabelling of
containers or for that matter, repacking fram bulk Lo relall packs
iz undertaken, the same should be treated gs manufacture. To
pabt it otherwise, he wanted us to read the word ‘and’ not
conjunctively bur disfunctively. We are not impressed with this
argument of Mr.Raghakrishnan. It Is clear from the plain
tanguage of the aforesaid Chapter Notes which use both
gxprassion 'or’ as well as “and’ at different places. Thus, by using



Excise Appeal Nos, Ef1013/2012,
E/1014/2012 & E/1035/2012 (DE)

the two expressions, the intention of the legislature is manifesy
that inspfar as the process of label or relabelling of containers is
concerned, it would amount to manufacture only if the other
condition, wiz., repacking from bulk to retail pack is also
satisfied. The afer‘eséid view gains credence from cther fact, i.e.,
where the second process s treated as manufacture, wvir.,
fadoption of any  other treatment bo render the  product
marketable to the consumer”, the expression ‘any  other
treatment’ and that tdﬂ, with intention to render it marketabie
clearly shows that insofar fiT:S[ part is concerned, both the
conditions have o be satlsfied.”

3. Applying the aforesaid principie to the Facls of {his case, in
the first instance, we find that though the show cause nolice
covered all the three products viz. dyes & dye bases, napthals &
fast bases, as well as chrome pigments, the final order which
wis passed by the adjudicating authority, did not levy any excise
duty on dyes and dye bases. Thus, we are concerned with the
remaining two products, viz., napthols & fast bases and chrome
pigments,

4, In sofar as the napthals & fast bases is concerned, even
from the order of the Commissicner, it becomes clear that
though there was repacking and even relabelling, the repacking
of bulk was not into retail packing as the goods after repacking
waore supplied to industrial consumers on whoiesale basis, It is
specifically stated so by the assesse which fact is not denied by
the Commissioner, Therefore, both the conditions mentioned in
the Chapter Notes are not satisfied.

= Insafsr as the chrome pigments are concerned, the
assesse only obliterated the name which was appearing on
containers and the name of the assesse along with the logo s
stencilled on such container that may amount to relabelling.

N
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Excise Appeal Mas., EfEQ13/2012,
Ef1014/2012 & E/1015/2012 {DB)

However, the process of repacking was not undertaken at ail by
the assessa, Thus, here also both the eligibility conditions which

are ta be fulfilled have not been satisfied.”

8. fn the light of the ratio laid down by wvarious fudicial
proncuncemenis relied upon by appeliant it has to be hetd  that
for the purpose of Section 2 {f) {iil) of the Central Excise Act,
1944 the said processes specified therein should be undertaken
an the goods to render them marketable to the consumer, In the
present case the goods in the imported condition itself are
marketable as the same were purchased by the appellants as
such, However, as appellants  were affixing  their own brand
name and alsa extending warranty for the geods so imported,
therefore, the imported goods were subject to quality control
testing and affixing of MRP wherever reguired. In view of Lhe
ratio laid down by the Apex Court in the cases of CCE Vs,
Amritlal Chemamm ttd. (supra) the condition of rendering the
imported goods marketable cannot be fulfiled only by the
activities done by the appellants as the goadds were already i o
marketable condition when imported. The activiticﬁ undertalen
by the appellants were undertaken only to fulfif statutory
obligations under other enactrments.n view of the above
observations and the settled proposition of law the processes of
testing/guatity control/affixing MRP stickers/repairing undertaken
by the appeliants on the imported goods, which are said  as

such, do not amount to manufacture as per the provisions of

—_—
—
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Excise Appeal Moz, EF101372012,
Ef1014/2012 & E/1015/2012 {DB)

Section 2 (F) {iii} of the Central Excise Ack, 1944, whether carrfed
out ab Naida or in the factory ab Parwanaoo.

9. S0 far as activities of making of 'combo form'’ of packing is
concerned, it is ohserved from para 8.2 of the Order-inQOriginat
dated 3171272011 thet appellant No. 1 is placing remote conteol
and accessories in the ‘combe ° packing for which cerlain goods
are also purchased domestically and a different }MRP is fixed, It
Is the case of the appellant th.e said activities of 'combo’ making
are not carried out at afl in their Noida unit and the entire
activities are undertaken at their Parwanoos unit where  area
based exemption is admissitle to appellant No. 1. it is observed
from the statement of Shri Shyam Marayan, referred to by the
Adjudicaling authority In para 2.2 of the Order-in-Originat dated
30/12/2011, that the goods sold by the appellants are received
fram Parwanoo. The observations made by the Adjudicating
authority, that no verification from Chandigarh Commissionerate
{Parwanao unit consignment) was required & was not relevant
in not appropriate, as the stand of the appellanis that goods are
manufactured at  Parwanoos  was made  known  during
investigation. The argument of the appeliant is thus ot
countered by the department by taking up appropriate
verification/investigation, There is also no evidence on record
whether Noida unlts of the appellant Mo, 1 has the
capabitity/space for making ‘combo’ form of packing from the
goods imported/tocatly purchased. In view of the above it canngt

be concluded that processes for making ‘combo’ form of goods

1i




Excise  Appeal Nos. E/1013/2012,
E/1014/2012 & E/1015/2012 (DB)

cleared by the appellant were In fact carried out at Noida. In the
absence of afy positive evidence to that  effect Adjudicating
authority cannot be considered ko have Adjudicating jurisdictian
to decide the doty liabitity on the ‘combo’ form of packirng
undertaken by the appellant No. 1.
10, In view of the above observations appeals filed by the
appeflants are allowed by seiting aside the Qrder-in-Original
dated 30/12/2011.
1L Mo observations are made by the bench on the points
raised by appellants at para 3 (iii} above regarding revenus
neutratity as on merits the appeals stand decided in favour of
the appellants,

( pronounced in the Court on [~ ’:»1*’"5 }.

ad Qolae

{H.K.THAKUR) . ' (ANIL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER {JUDICYAL)
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