FAX ;jl;;;}?.tﬂ)ﬂl 49 REGISTEREDR / AD
CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
38,MG Marg Civil Lines,Old Red Buiiding,:\llahaIJa(l~21 1001
Regionat Brancly, Allalabad .
Dated: 10/68/2¢16
To
Appeltant as per address in table below

Respondent as per address in table below

Final Order No, AA"?O(GU-'?G(!SSJZ{}!G-TSX!DB} dated 03/08/2016

| am directed 1o transimit herewith a certified copy of oeder passed by the Tribunal under section 35-C(1} ol the
Central Excise and Salt Act, 1944, :

Asslt. Registrar
Application Appeal Name and Address of Appeltlant
' £/1350/2012 1FP PETRO PRODUCTS PVT LD
PLOT NG 1(}:’2.81'?]5-1\’,11\1DUSTR!AL
AREA, SAHIBABAD,
GHAZIABAD(UP) o

ra

£/1351/2012 ANANT BHARGAVA PIRECTOR
(FP PETRO PRODUCTS PVTLTD,
PLOT NO 16/2 SITE-IV INDUSTRIAL
AREA, SAHIBABAD, GHAZIABAD.

e

E/51763/72015 [ F P PETRO PRODUCTD PVT LD )
{SHREANANT BIHARGAVA) PLOT
NOL 162 C, SETE-Y, INDUSTRIAL
AREA, SAHIHABAD
GHAZIABADL
up
201010

. £/51764/2085 SHRT ANANT BIARGAVA
DIRECTOR OF
(MISIFP FETRO PRODUCTS AU
LTDY PLOT NO.16/2 ¢, SITE-Y,
INTHISTRIAL AREA. SAHIHABAD
GHAZIABAD
L
201010




SRS

Name and Address of

Respondent
C.C.E. & S.T.-Ghaziabad
202, . WING A C.G.O.

COMPLEX-H,KAMLA NEHRU
NAGAR, GHAZIABAD,
UTTAR PRADESH-201002

Other Appellants and Respondents as per Annexure

Copy To
sAdvocate(s)/ Consubltani{s):

19 C.OR. 20 Office Copy

V. Lakshmt Kumaran

5, JANGPURA EXTENTSION
LINK ROAD NEW DELHE-
116014

SH RAJESH CHIBBER,ADY
FA-9 KAVI NAGAR
CGHAZIABAD

8 Bar Association, CESTAT, Atlahabad

8 Direcior Puliications, Customs, Excise, 1P Eslate, Dethi

10 Mis Cemtax Publications Pve. Lad., 1 312-B, Bhistin Pilaah Mag, New Dethi-3

11 Company Law Institite of India Put. Lid. No.2 (okd no,36), Vaithyaram Street, T. Nagar, Chennai-17
12 Taxmann Allied Service Pyt Ltd., $9/32, New Rohtak Road, New Dethi-110005

13 Easy Service Tax Ontine Dot Com By, Lid., 407A. kscon Mall, Satelliie Road, Ahmedabad-15

14 EAWCRUX Advisors Pyt. Lid., LAW House, |-8, Scctor-10, Faridabad 121003 {Harvana)

15 TaxindiaOnlinc.com v, Lid, 2nd Floor, Vasam Arcade, Vasant Ky, New Delli - 110070

16 Mark Professional Services Pvl. L, 108, Everest Block, Aditya Enclave, Hyderabad - 38

17 The ICFAL society, 52, Nagarfuna Hill,Punjagunsg Hyderabad.-500082

18 M/8 Knowledge Processing Pyt bd {taxmanagenentingdia.com),FF-19,1st Floor,Cross River Mall,CBD
Ground Near Karkardooma Court,Dethi-1 10032

J{(]um‘ci it

),__(’h

Assit, Registrar



IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD -

Appeal Nos.E/1350, 1351/2012 & E/51763, 51764!20i5-.EXFDi3_1

Arising out of Orders-in-Original Nos.OQ-lO./COMMR./GZB/ZO11-201-2 dated
23.02.2012 and 09—11/COMMR./GZB/2014—15 dated 20.01.2015 both passed
by Commissioner, Customs, Central Excise & S. Tax, Ghaziabad,

For approval and signature:
HON‘BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL) )
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL) ”

C e

{. Whether Press Reporters may be allowed to see
the Order for pubiication as per Rule 27 of the ]
CESTAT {Procedure) Rules, 19827 1 No

5. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for pubiication ,
in any authoritative report or not? : Yes

3, Whether His Lordship wishes to see the fair copy
of the Order? ’ : Seen

4, \Whether Order is to be circulated to the Departmental
Authorities? - iYes

1fp Petro products Pvt. Ltd, Anant Bhargave Director, I F P Petro Product Pvt.
Ltd., Shri Anant Bhargava
APPELLANT(S)

VERSUS
Commissioner of Cendral Excise & S.T. Ghariabad, _
RESPONDENT (S)
APPEARANCE

Shri Rajesh Chibber, Advocate for the Appeliant (s)
Shri Rajeev Ranjan 3t. Commissioner, (A.R.) for the Department

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON’BLE MR, ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)




2 Appeal No.E-1350, 1351/12 &
E/51763, 51764/15

Per Mr, ANIL G, SHAKKARWAR:

The present four appeals are filed by the appetiants
against Orders-in-Original Nos.09-10/COMMR./GZB/2011-2012 dated
23.02.2012 and 09-11/COMMR./GZB/2014-15 dated 20,01.2015, both

passed by Commissioner, Customs, Central Excise & S. Tax,.

Ghaziabad.

2. The brief facts of the cases are that the appellants procured
waste and used Oi from service stations of Honda, Maruti
Udyog, etc. and subject”;%such waste and used Oif to certain
processes, such as, Dehydration, Distiltation, Clay Polishing and

GITIN G,{,{> A
Filtration and the goods emerged}\were packed in bulk packs of
drum and sold to the industrial customers. It appeared 0
Revenue that in view of Chapter note 4 of Chapter 27 of
schedule to the Central Excise Tariff Act, 1985, the treatment
rendered by the appellant, amounted to manufacture. Therefore,
through show cause notice No.01/COMMR./GZ8/2011-12 dated
11.04.2011%, the appélriants were cailed upon to show cause as to
why Central Excise duty of Rs.1,92,02,227/- for the period from
2006-07 to 2010-11 (up to October), shouid not be demanded
from them under Section 11A of Central Excise Act, 1944. The
show cause notice also had a proposal for recovery of interest

and imposition of penalty. The appe}iants, pefore the Original

Authority, relied upon the decisions of Hon'ble CESTAT in the

cases of M/s Mineral Oil Corporation Vs. Commr. of Central Excise,'
Kanpur : 1999 (114) E. L. T. 166 (Tribunal) and M/s Raj petrochem

Industries Vs Commv. of Central Excise &Customs, Vadodara @ 2001

o




3 Appeal No.E-1350, 1351/12 &

E/51763, 51764715
(129) ELT 186 (Tri.-Mum.) wherein this Tribunal had held that
refining of old and used oil did not amount to manufacture.
Further, they contended that removing impurity does not change
the composition and, therefore, it does not amount to
manufacture. They have also contended that they are not
receiving the bulk pack and did not pack goods in retail pack
and, therefore, Chapter note 4 is not applicable to them. They
have also claimed that no new product was preduced and,
therefore, Excise duty was not leviable on tﬁe goads emerged
after processing. The Original Authority held that consequent to
the insertion of Chapter note No.4 in the said Chapter 27,
adoption of any other treatment to render the product
marketable to the consumer amounts to manufacture and
therefore, he has confirmed- the demand. In the said
adjudication, the Original Authority has also clubbed another
show cause notice dated 29.11.2011, for the period from
01.11.2010 to 31.08.2011 and confirmed the demand of Central
Excise duty amounting to Rs.2,54,82,271/-. He also directed the
appeliants to pay interest and imposed %ﬁ equal penalty on the
appellants and imposed penalty on Rs.10 iakhs on Mr. Anant
Bhrgava, Director of appellants’ company. The said Order-in-
Original is  bearing N0.0S-10/COMMR,/GZB/011-12 dated
23.02.2012. Against the Order-in-Original dated 23.02.2012, the
appellants are before this Tribunal in Appeal No.E/-1350/2012 &

E/1351/2012.

N




Appeal No.E-1350, 1351/12 &

E/51763, 51764715
Subsequently, Revenue had issued three show cause notices to the
appellants dated 19.09.2012, 04.09.2013 & 01.05.2014 on
similar grounds and the said three show cause notices were
adjudicated through Order-in-Originat No.09-
11/COMMR./GZB/2014-15 dated 20% January, 2015. Through
the " Order-in-Original dated 220%™ January, 2015, Original
A_ut_hority on similar lines, confirmed the demahd of Central
E_xcise duty amounting fto Rs.2,23,55,726/- and imposed equal
_penalty. Original Authority aiéo directed the appeliants to pay
interest. Through said order, personal penalty of Rs.20 lakhs was
imposed on Mr. Anant Bhargava, Director of appellants’
company. Challenging the said Order-in-QOriginai dated 20%
January, 2015, appeilants are before thié Tribunal through

appeal No.E/51763/2015 & E/51764/2015.

The grounds of appeal, inter-alia, inc!u.ded that by the process of
refining from the waste oil, no new product emerges and
therefore, w;‘j';g’acti\'/ity does not amount to manufacture. They
have aiso relied on the ruling by the Hon’ble Supreme Court in
the case of Coflector Vs. Mineral Oil Corporation reported at
2002(140) E.L.T. A248 (S.C.). They further contended in their
appeal that application of ingredients of Note 4 to Chapter 27 in
their case is improper. They further argued that there is no
labeling or re-labeling of container and that there is no re-
packing from bulk to retail pack involved in their cases. They

further emphasized that there should be adoption of any

&
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5 Appeal No.E-1350, 1351/12 &

E/51763, 51764715

treatment to. the goods to render them marketable'i to the
consumer, as a requirement for applying the said Chapter note 4
and they contended that the said Chapter note 4 is not
applicable to them. They have aiso contended that extended
period is not invokable for issue of show cause notice dated

11.04.2011.

The {earned Counsel for the appeliants has taken us throggh the
process that tﬁey are applying to the waste oil collected from
service centers. Me has also taken us through the inéredients of
Chapter note 4 of said Chapter 27, and also through the invoices
issued by them, which are the documents relied upon for issue of
show cause noticed dated 11.04.2011 and which are a'vaiiable at
Page No.18% to 204 of Paper book for appeal No.E/1350/2012
and argued that the ingredients in the Chapter note 4 are thét
either the goods are to labeled or re-labeled, or there has iae%ﬂ ol
re-packing from bulk packs or the treatment adopted should
render the product marketable to consumer, then alone such
activity will amount to manufacture. He has argued that in the
show cause notice, it is not established that the processes
adopted by them, renders the treated waste oil marketable to
éonsumérs. In fact, the treated oil was removed in p&g packing
of 210 liter drums and sold to industrial customers for further
used and Revenue, couid not show any evidence to establish
that a single invoice involves sale of process of waste oil to

consumers, who use it in 'place of fresh lubricating ofi. He has

N



Appeal No.E-1350, 1351/12 &
E/51763, 51764715

‘argued that ';in_._-:_v_iew; of the sale of the goods to industrial
customers the“ingredient of product becoming marketable to
consumer has not been established in the show cause notice.

Hence, the show cause notices are not sustainable.

0. The iearned A.R. appearing for Revenue has taken us through

para 42 of the Order-in-Original dated 23.02.2012, wherein the
Originai Authority has held that the refining of waste and used oil
and packing of it, renders the same as marketable and the
product so emerges after completion of all these processes have
distinctfy used and cannot be sold in the market as waste and A~
used oil. Therefore, the process of refining of waste and used oil

amounts to manufacture,

7. We have taken into consideration the rival contentions. We find
that for applying the said Chapter note 4 to any goods for
examining, whether, manufacture has taken place, it is essential
to establish (i) either there is jabeling or re-labeling of
containers, (i) there is re-packing from bulk packs to retail
packs (i) such treatments have adopﬁed, so that product is
rendered marketahle to consumer. From the show cause nolice
and relied upon documents for issuc of show cause notices, we
do not find that Revenue could establish that the goods emerged

fe.
after removai of impurities from waste oil have been markg\d to /4,\3»]
consumer. In fact, there was not a single invoice raised to a
consumer, establishing that the goods were marketable to

consumer. All the invoices were for bulk packing and sold to

\



7 Appeal No.E—I?Sé,‘ 1351712 &

E/51 7_6_3, 51764/15

‘industrial customers. Further, there was no evidence of labeling
or re-labeling or for re-packing into retail packs, We, therefore,
hold that all the show cause notices involved in the four appeals
in hand lack, prima facie, evidence for leveling charges leveled.
Therefore, we hold that the above said four show ‘cause notices
are unsustainable. We, therefore, hold that the twooérders-in—
Originail impugned in four appeals in hand, are set ééide, and ali
the appeals are ailowed and the appellants shall h'ax{e liberty to

seek consequential relief, if any.

{Dictated & Pronounced in the cpen Court)

\._.-——-—-~ &G"g . -— e

(ANIL CHOUDHARY)
MEMBER (JUDICIAL)

s e
(ANIL G. SHAKKARWAR)
MEMBER (TECHNICAL)
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