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Appeal No. £/ 1B72/2006 and /187372006 (SH)

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH @ ALEAHABAD

Single Member Bench
Appeal No. E/1872/2006 and £/1873/2006 (SM)

[Arising out of Order-in-Appeal No.23-CEf2006 dated 2770272006
passed by Cammissioner of Central Excise, Lucknow ]

For approval and signature:
Hon’bie Shri Anil Cheudhary, Judiclal Member
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Ap;f-'_nal Ho. Ef1872 72006 and £/ 187 1/ 2006 (SM}

Per: Anit Choudhary

The appeliant is in appeal against Orders-in-Appeal dated
27/2/2006 passed by the Commissioner {(Appeals) where in the

refund claims of the appellant have been refected. |

2. The brief facts are that the appellant was aliotted a contract for
Highway project under the Workd Bank Loan Assfstar.‘u:EF appraved by
Government _Df India for implementation by U.P. Public Works
Repartment.  For the said work the appellant was entitled for the
benefit of Motification number 108/95 dated 28/B/95 wherein it |s
provided that where the goods are supplied to project that had been
approved by Govt. of India and financed by an Interne;tfcunai
arganisation, a ce‘rtiﬁcate from competent officer not below the rank
of the Deputy Secretary to the Govt. of India in the Ministry of
Finance, “that the said goods are required for the completion of the
sald project and the said project are been duly approved by the
Governmeni of India” The appellant were entitled to
purchase/procured Lthe goods duly-free under the provisions of
Central Excise. The appellant applied for the necessary certificate
from the concerned authority on 12.3.2003 but as the grant of
certificate was detayed (issued on 25.2.2004), and due to time bound
nature of the work, the appellant purchased the CRMB (bitumen)

during the period 11/6/2003 to 9/7/03 In Appeaal Number 187372006




Appeal No. Ef1B72/ 2006 and B/ 182372006 (SM})

and during the pericd 1/4/03 to 20/10/03 in Appeal Number
1872/2006 on payment of Excise duty from IGC Ltd, Mathura,
Subsequently the appellant received cerlificate as reqguired under
Notification Number 108/95 and applied for refund of the duty paid.
The said refund claim was rejected by the Asslstant Commlssioner
holding that the same s time barred. As the appellant filed refund
¢laim on 25/1/2005 which is more than the perlod of 12 months from
the last date of purchased that is 20/10/2003 and accordingly the
refund claims are time barred under section 11 B clause 5{e). The
relevant date is defined as, in the case of a persen, other than the
Manufacturer, the date of purchase of the goods by such person,
Being aggrieved the appellant had preferred appeal before the
Commissioner (Appeais), who was pleased to reject the appest
upholding the findings of (he Assistant Commissioner.  Being
aggrieved the appellant is before this Tribunal. The appellant s
absent in splte of notlce, I is seen that the appellanl was absent on
earlier dates also being 7/7/15, 14/10/15, 20/11/15. Accordingly as
the appaal is taken up for disposal with the assistance of learned AR,

for Revenue,
3. Heard |d. DR and perused the records.

4. The id. DR for the revenue states that in appeltant’s own case in

Appeal Number E2718/2006 - 5M under similar facts and

o



‘v pppeal No, Ef1B7272000 and B/ 1843 /2006 (S}

clrcumstances it was held vide the Final Order dated 28/4/2008, that
relevant date for '-refund is not the date of grant of ellgibility
certificate under Notification Number 108/95, but it is the date of
purchase as provided under Section 11 B of the Ack, reported at 2009
{247y E.L.T. 345 (Tri.-Del). The issue in thls appeat s what is the
relevant date for caiculation of limitation for the refund. It 1s admitted
case of the revenue that the eligibillty certificate to purchase duty
free was granted to the appelant under cavering  letter dated
25/2/2004.  As the appellant had purchased the goods for the
project assisted by World Bank loan during the perfod 1/4/03 to
20/10/03, although the appellant had applied for the eligibility
certificate as required under Notification Number 108/95, but the
same was delayet by the authority and accordingly the appealiant had
to purchase the necessary goods for competion of the projedt on
payment of duty. Tt is further sdmitted fact that the appeilant
hacame entitled to refund onfy on receiving the eligibility certificate
icsued on 25/2/2004. Now the issue is, whether limitation will apply
from lhe last date of purchase for the project, or from the date of
grant of eligibility certificate by virtue of which the appellant became

antitled to refund,

5. The izsue have been decided by Hon'ble Delhi High Court in the
20i Lol )G LT 664 E;é'\ﬁ‘\
case of Sony India Ltdﬂwherein the Hon'ble High Courl have held tha

limitation cannot start to run bafore the right to claim the benefit of




Appeal No. E/1872/ 200G and Ef1B73 /2000 [SM)

refund crystallises, In the facts of the present case the right to clalm
refund crystallised only on recaeipt of the eligibllity certificate which
was issued to the appetlant vide covering hetter dated 25/2/2004.
Follawing the ruling of the Mon'ble High Court T hold that the period of
Wmitation of one year starts only from 26/2/2004 and not prior to
that oF the date of purchase earfier. 1 alsa hold the order of Single
Member Bench, reported at 2009 {247y E.LT. 345 éﬁfh per in curium.rﬁﬂ-‘?"«
Thus T allow the appeat and set aside the impugned order. The
concerned authority is directed Lo grant refund wlthin a period of &0
days from the date of receipt af capy of this order along with interest

as per Rules.

(Dlctated and pronounted In the open Court)
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