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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BEMCH : ALLAHABAD

Ex. Appeal No5.2483-2486/05 & 1635/06

Arising out of Of0 Mo CCE [Ad] )/22-31/200% dated 07.04. 2005 passed iy
Commr, of Central Excise {Ad].), New Dedhi

For apgproval and signaturs:

HON‘BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL) L o
HON’BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL) "‘xﬂ/

- . e L T T T N SN TIR T

1. Whether Press Reporters may be allowed Lo see
the Order for publicalion as per Rule 27 ¢f the
CESTAT {Procedurs)} Rules, 19827 L4

2. Whether it should be released under Rule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
in any authoritative report or nat? oS

3. Whether His Lordship wishes to see the fair copy
of the Order? T Geen

4. Whether Qrder is to be circulated to the Departmental
Authorities? DYes

[P ppp— T o o P LT T R R NS

{1y  M{s Resicdency Foods & Beversges Lid,
{2y  Shit Pranab Bai
{3y Shri Sanjay Malhotra
(4% Shri V.5.Gurumani
{5)  Shri A. B Kerkar
APPELLANT{S)

VERSUS
Commissioner of Central Excise & Cuslonmis, Kangal

RESPONDENT {(S)
APPEARAMCE

Shri L. P, Asthanz & Ms.Shreva Brahiya, hoth Advocates for the Appeltant (&)
Shri Rajeev Ranjan, Joint Commyr. ([.R.) {or the Department,

CORAM:

HONBLE MR, ANIL CHOUDHARY, MEMEBER (JUDICIAL}
HON'BLE MR, ANIL G. SHAKKARWAR, MEMBER (TECHNICAL]

DATE OF HEARING & PRONOUNCEMENT & 04. 05, 2016

Eined oroer no, fOLF -~ 70 !‘_357/,2;.?,’5




Fx, Appeat Nos, 2483-2480/15 &
Fa35de

b

Per Mr, Anit G. Shakkarwar:

These 5 (five} appeals are arising out of the same Order-in-
Criginal dated 7™ April, 2005,
2, Brief facts of the case are that the appeilants, M/s Residency
Foods B Beverages Lid., are manufacturers of aerated soft drinks since
26.04.1990 and they had entered into agreement with Pepsi Foods
Lid. for acting as its franchisee and producing & marketing their
praducts.  The appellants have entered into an agreement for
distributorship with M/s Taj Services ttd,, The period covered in the
inpugned order is from 01.03.94 to 26" January, 1985, During the
caid period, the appellant was to clear all the goeds manufactured by
them through Mfs Taj Services Lkd. (T5L for shorl)  Revenue's
contention is that the appellant and M/s Taj Services tid., are related
persons within the meaning of Section 4 (4)(¢} of Central Excise & Salt
Act, 1944, Hence, the sale price of TSL will be the assessable value
for levy of duty in the hands of Appellant Company. As per
agreement, the Appellant Company was to  undertake all
advertisement, publicity and sales promotion programme, at their own
cost, TSL was Lo bear the cost of marketing and distribution. Through
the impugned order, the differential duty of Rs5.2,61,81,808/- was
confirmed and penalty was imposed. Further, personal penalties weare
impased on Four co-noticees {Director, Manager).
3. The id.Counsels for the appellants, pleaded that in terms of
ruling of the Hon'ble Supreme Court in the case of Calcutta
Chromaotype Ltd, Vs, Coliector of Central Excise, Calcutts reported in

1908 {99) £LT 202, both the appeliant and M/s Taj Services btd.,

&,
‘
‘



Fx, Appead Nes, 29832480775 &
In3sG

)

being Cormpanies incorpeorated under the Companies Act, 19586,
cannot be treated as related persons, He further contended that at
the time of origingl adjudication, they had claimed deductions on
account of freight, trade discount, sales tax paid, cost of durable and
returnable packasges allowable under Section 4 (4){d) of the Central
Eucise and Salt Act, 1844, from the invoice price received by them
from M/fs Taj Services Lfd, and the same were not considered by the
eriginal avthority. In the paper book al pace 987 onwards, they have
repeated theie cantentions that as per law, they are entitled for the
above stated deductions,  Further, they r:ﬂﬂtended'that through a
fetter dated 20.06.1995, jurisdictional Assistant Collector informed

them as follows

Evasion, 1 hereby order for final approval of price jist No.4/94-

clearad provisionafly, ANl the assessments. which _were made

aaaaaaaa

provisional because of the arder jssyed vide even CNo.442-
443723, 1, 1895 will bo treated as final.”

He contended that all the assessments during the relevant pericd,
were finalized and the Rewvenue did not file any appeal before the
Id.Commissioner {Appeals) against the said finalization of assessment.

Further, he contended that the perlod covered by these appeals, i

after a passage of normal period of limitation and the demand raised

N\
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4 oy, Appeal Noy, 24832486705 &
Jo3584
through the show-cause notice adjudicated through the impugned
order is kit by limitation.
d, The [d AR, for the Revenue, contended that there s a common
sharg holding between the appellants and M/s Taj Services Lid. and
also there is a comnmon rmanagement between the two and therefore,
they are related persons. He also cantended that the appellants have
advanced an interest free loan for about of #5.2.00 Crores. He further
contended that in the present case, extended period of limitation was
invokable.
&. We have carefully gone through the records and the submissions
before us. We find that both the appeflants and M/s Taj Services Ltd.,
are Companies incorporated under Companies Act, 1956, T&refare, in
terms of ruling by the Hon'ble Supreme Courl In the case of Calcutts
Chromotype Lid.(cited supra), we hold that M/s Residency Foods &
Beverages Ltd. and M/s Taj Services Lid., during the period covered by
the appeal, were not related persons, Further, deductions claimed by
the appellants referred to above, have not been contested by the
Revenue by way of fillng Cross Objection and also during hEafing,t__WEﬂ
find that as per the provisions of law as egxisted during the material
pericd, the said deductions were allowable for arriving at the
assessable wvalue,  After allowing the said deductions, there is no
differential duty demandabie from the appeilants. We further hold that
the assessmerts were finalized as stated above. The finalization of
the assegsment was not chaltenged by the Revenue hefore the
Id.Commissioner (Appeals). Therefore, the impugned show-cause

notice is hit by limitation. In view of the foregeing, we seb aside the



5 Ex Appeal Nos 24832486415 &
163510

impugned Order-in-Criginal dated 07.04.2005 and allow all the

appeals. No costs.  The appellants will be entitled to censequentis

benefits.
(Pronounced in the open Court)
' fﬂ A= ") —_—— L o r /J____,..._.__:.:.'-
{Anil G, Shakharwar) {Anil Choudhary)
Member {Technical) Member (Judicial)
men
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