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£x No, 2 “2 10
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Per Mr. Anil Choudhary

The revenue is in appeal against common order in appeal
number 48-49/CE/MRT-1/2010~11 dated 26/5/10 whereby dismissing
the zppeat of revenue the {d. Commissloner {Appeals) held that the
respondent assessee is entitfed to Cenvat credit on inpub services
ulilised in the manufacture of rectified spirit an exempt product which
have been further used fn the factory of the respondent for

manufacture of denatured spirtt, which is cleared on payment of duly,

2. The respondent is a manufacturer of sugar, molasses and
absolute/Ethy| Alcohod and is registered under the provisions of Central
Exclse and service tax. The respondent have also installed their
distillery plant in the same complex. The distilery unit Is engaged In
the manufacture of Absolute alcohol or rectified spirlt which is not
Laxable under the provisions of Central Exclse Tariff Act. Rectified
spirit is taxable under State Excise law.  After manufacture of
Absolute Alcohol or rectifled splrlt, 3 part of It is denatured by adding
denaturants like, crotonal dehyde, which makes it fit for industriai use
and unfit for human consumption. It appeared to revenue Lthat no
manufacturing process s involved in making of denatured spirit from
absolute slcohol, Tt further appeared that the process of manufacture
of denaturad spirit from mollases is not a continuous process. For the
manufacture of denatured spirit, another set of machinery is required
and is totally independent from the plant used for manufacture of
absolute alcohol or rectified spirit. I further appeared that absolute

alcohol or rectified spirit being marketable as the final product, in ali
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sense and accordinoly It appeared that all plant machinery eguipment
as wetl as Se:\:’ices used in the manufacture of absoiute alcohol are
being used exclusively in the manufacture of non-excisablefexempted
products, Accordingly two separate show Cause notices %ﬁfﬁ for &
the period 2005-06 and 2006-07 and an.other notice for the perlod S
June 2008 to Feb,, 2009 requiring the assessee to show Cause a5 )
why inadmissible Cenvat credit of service tax on input service, should
not be demanded angd recovered from them under Rule 14 of CCR read

with Rute 6 (3) read with section 73 of the Act along with Interest ang

penaity.

3 The respondent contested the SCN  and the same was
adjudicated vide order in original dated 23/7/09 and 9/11/09 wherein

the proposed demand was dropped.

4. Being anarieved the tevenue preferred appeal before the learned
cmm-ﬂ\-"k
Commissioner (Appesais) who vide the Impugned order was pleased to
uphold the order in orlginal observing that the revenue at no slage
have contested that the ethyl absolute aicohd is not pbtained as &
result of continuous process, while this fact has been well established
by the adjudicating authority in his grder. Tt was further observed thal
Central Excise duty on the goods manufacture In India is levied by
virtug of entry number 84 of the 7th schedule to the Constitution
which exempts duty on alcoholic liguor for human consumplion, 1L was
further ohbserved that rectified spirit being alchoholic goods is

manufactured  first  and  thereafter, after adding denaturant

denatured/ethy! alcohol goe is manufacture and sold on payment of
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duty. It was also observed that such Cenvat credit was never denied Lo
the assessee in the past. It Is further observed that molasses used In
the manufaclure of the non-excisable goods, that is, rectified spirit.
The revenue is condoning the loss on the storage of the

denatured/alcohel and have got reversed the proportionate  credit

availed on the quantity of molasses j& used in the manufacture of Ao~

denaturedhu;bﬁn!ute aleohal, that is, the maolasses used in the
manufacture of the rectified spirit first. The Id. Commissioner aiso
abserved that in the case of the same respondent assessee vide OO
number 13/Commissioner/MRT-I/2009 dated 31/3/09, it have been
held that Cenvat credit on input services used in the distitlery Ffor
manufacture of None dutiable/exempted intermediate product which In
turn are used for manufacture of final dutiable product is eligible to the

respondents.

5. Being aggrieved the revenue ig In appeal before this Tribunal on
the ground among others that prior to 1/3/05 rectifred split was
classifialle under the hoading number 2204. 90 of lhe CET Act
attractive nil rate of duty. Whh effect from 1/3/05 the product does
not find any place in the 8 digit tarifl,effectively making it a non-
A hadtadce
excisable commaodlty, Rectified spirit/rectified alcohol has been defined
sl Laboad &-.'Jr f{-ﬁ"
vanous dictionaries as concentrated -it-@fr&ﬁn grinking and cagt which
i5 obtained by repeated process of rectification. it was alsa contendead
that rectified spirit or absolute alcohol is a final product in Itseif, being
marketable and under the control of the State Excise Authority and as

such the respondent assessee Is not entitled to Cenvat credit as the

o
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Input or Input services are b:een used In manyfacture of an exempt A
praductj} is ;urther urged that Cenvat credit cannot be denied on A
exempted intermediate product but in the present case the product
*rectified spirit” ar "absolute alcohol” is Intermediate product as well as
final product, being marketable, as such and at the same time non-
exclsable. Accordingly the |d. Commissioner have erred in hokding that

Cenvat credit is allowabie/availabie, o

. The |d. Counsel for the respondent stated that the issue is no
longer res Integra and the same stands settled by the ruling 0 the
case of Commissioner of Central Excise Vs. lzginsons Wool Coombers
Lkd.: 2011 (268) ELT 360 (P & H}, wherein the guestion before
Honourable High Court was whether Rule 6 of Cenvat Credit Rules
does not debar a unit from taking credit of duly on the quantily of
inputs Used in manufacture of job worked goads cleared without
payment of duty and whether the Tribunal was correct in allowing
Cenval credlt by placing reliance on its earlier judgement in the case
of Sterlite Industries Ltd., : 2005 (i83) ELT 353 without taking into
cognizance the provisions of Rube 2{d), 2 {f}), 3 and 4(%)a) of the
Cenvat credit rutes. The Honourahie High Court held that the Tribunal
rightly held that clearing of goode al Intermediate stage was not at
par}/glg::learlng of exempted goods. Under the circular of the Board z‘wk
(665/56/2002 ~ CX dated 25/9/02) as well as the Sﬂhemeﬁﬁfthe P e
rutes, Cenvat credit is permissible to a job worker ﬁg_ even to a A"
manufacturer at Intermediate stage of inputs likely, lubricants, soaps,

chemicals, et cetara used in the manufacture of final products on

/AA}’\
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which duty was admittedly pald. Object of Cenvat credit is lo avoid

cascading effect of duty. The id. Counsel also relies on the ruting of
Honourable Madras High Court in the case of CCE versus Singaravelar
Spinning Mills Private Ltd, : 2009 {241} ELT 497 whereln capital goods
were used for praducing intermediate proﬁuctsjaﬁ"the guestion before
the High Court was whether Tribunal was correct in allowing modvat
credit of duly paid on capltat goods/Spares by notification number
60/94 ~ CE dated 21/10/94, comes into effect from 21/10/94 and
credit was laken during the period Aprll 94 to September 94 and
whether Tribunal was correct in allowing modvat credit of duty pald on

capital goods and spares, namely Cardggaﬂff:umblng machines g

producing products namely sitver/Combed/cotton falling under chapter
52.02 of the schedu!ejwh:m heading remained specificaily excluded
from the purview of cemtaigeeﬁﬂ under erstwhile Rule 57Q as it stood .A'L?\-

during the material Ume_ by—overing—thelegal—provisiens. The A

Honourable High Couwrt held that the final product product namely

cotton yarn was cleared on payment of duty. Thus carded/combaed
cottan came into existence at and intermediate stage. The Tribunal
rightly held that the goods In guestion were not marketable and
relying on the clrcular dated 25/9/02 heid thal Cenvat credit should
not be denled on the capital goods used in the manufacture of
Batormppt
intermediale products &cmq:-t‘Frum payment of duty which are used
Duly in the manufacture of finished goods which are chargeatble to
duty and held that modvat credit of duty paid on capilal goods cannot

be denied. The Id. Counsel also refies on the ruling of Honourable

Supreme Court in the case of Escorts Ltd. Vs, QCE © 2004 (171) ELT

\]@/\f\
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145 wherein under notification number No. 217/86-CE, parts
Sssecakes frﬂ;ﬁ ane factory of assessee to the other factory; where the A
assessee was availing/laking modvat credit in respect of duty paid on
inpuls used In the manufacture of parts and those parts were cleared
to another factory of the same assessee, without payment of duty by
virtue of notification number 217/86, and the parts were then used for
manufacture of tractor which were cleared on payment of duty.
Revenue had disputed thal modvat credit was not admissible as the
final goods that is parts were cleared without payment of dity, The
Honourable Court have held that in cases where intermed|ate product
comes into existence, even though no duty is paid on the intermediate
product as It is exempted from the duty or Is chargeable to nll rate of
duty, credit wit stilt be allowable so fong as duty is paid on the final
product. The Honourable Apex Courl relied on its earfier decision in the
case of Mfs Hindustan Sepitaryware Industries, where is was held that Av
s0 long as duty I paid on the final product, the mere fact that duty
was not paid on the intermediate product would not disentitle the
ranufacturer from the benefit of notification number 217/86-CE,

Accordingly, he prays for dismissing the appeal of Revenue.

7. Having considered the rival contentions 1 flnd that the issue is
squarely covered on alt four by the ruting of the Honourable High Court
and Suﬂpreme Court as relled on by the id. Counsel for the respondent.
In this view of the matter T hold that the respondent assessee is
entitied to Cenvat credit on services received in the manufacture of

absofute alcohol or rectifled spirit, which have been further used for

JA/L)’\
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manufacture of denatured spirit, cleared on payment of duty. Thus,
the appeal of revenué is dismissed. The respandent assessee wili be

entitled to conseguential wenefit, if any, in accordance with law.

{Dictated and pronounced in the open Court)
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MEMBER (JUDICIAL)
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