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This ie second round of litigation. The appellants are in appedl
against O/0 No.1%/Commissionear/Noida/2012-13 dated 27072012
passed pursuant to remand Dy this Trihunal in Excise Appeal No.2401-

2404 of 2010 with a Final Order dated 15.09.2011.

3. This Tribunal found that the appedant needs to be given

adequate opportunity of hearing and accordingly, remanded the
matter with a direction to the Appellant Company to make further
deposit. of Rs.20.00 lakhs within four weeks and praduce chailan
bafore the adjudicating authority and seek opportunity of hearing. Jt

was alsa ohservaed that the appellants will be entitted v inspecl Lhe

copy .of documents and the relied upon dacuments and also take the

eof,all issues are kept open. . . -

3. In compliance, the Appellant Company complied  with the

diroction of predopesit and appearcd bofore the authority for hearing.

4, Briezf facts are that the Appeltant Company manufactured un-
coated kraft papers from waste, There was an inspection in the
premises of the Appellant Company on 26.06.2007 by the Revenue
and simultanegusly, premises of related transporters and the
residence of the Director of the Appetlant Company was also searched,
On wverification of the stock of the finished goods and cenvatable

inpuks, excess stock of 17,13 MT of un-coated kraft paper standard,



3 Fx, Appead Nos, J325-332842

wae found and the shortages of 12,98 MT of un-coated kraft paper
grade I was found, It was further found that the assessee Company
was not maintaining any stock register oF raw materisis/cenvalalie
inputs regarding purchase, consumption ar any balances. Physicsd
stock of cenvatable inputs could not be co-related  with any btk
balance, hence, the entire stock of cepvarable inputs  and the excess
stock of un-coated kraft paper standard was seized. Details of 1ssue of
othar inputs like, rosin and alum subrmitted by the party was not found
commensurate with the production of finished goods for the relevant
period. Furtheyr, scrutiny of records relating to accauntal of major raw
materials , namely, waste paper, revealeo that the raw material repart
was prepared by them. It was found that certzin dedaclions wers
made by the appellant Company from the guantity of waste paper
received and net guantity of waste paper was entered into the raw
matartal account, after making deductions for items, like, Kachra, miud
and other unusahle material present in the lot. The appellant stated
that the heads of deduction from waste paper received in the factory

are as under :
(i) TarkoifKachra
{ii} Moisture
fiti) Other deductions,

But, the bills for inputs were raised by the supplier of the net quantity
of waste paper accepted by the assessee. [t appears to Revenue that

the assessee Campany was willfully reflecting higher quantity and
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vatue of other deductions in the repar! S0 a5 tD SUPPTEsSs the accounial
of the raw material with intent to Use the same in clandestine
production and Clearance of finished goods. 1In the search conducted
in the premises of the transporter, Mjs Mohan Lal Kalicharan,
Sikanderabad on 27.06.2007, who was a transporter of the assessee
Company and 12 note books were resumed, which were in the nature
of log bocks of the vehicles and contatned detalls of transpariation of
finished goods of the appellant. On comparison of entries in the log
book, it appear to Revenuye that only some clgarances matched, in
large number of instances, no corresponding involices chowing remaoval
of goods was issued by thé appettant company. Thus, it appeared that
the appelants have clandestinely removed the finished goods, which
were excisable without payment of duty. Search was also conducted
at the premises of /s Kalkali Papers at Kalkaji, Delhi. During search,
packing slips were recovered. On the said packing slips, the name of
the party along with reel-wise details were Indlcated. Shri Paras
Singhal, proprictoss of M/s Kalkaji Papors, admitted that they have
received kraft pupuss flom the appellont Company against the said
packing skips without cover of any billg/involces and that the said
gonds were transported by the party in their own vehicte, for which no
freights were pald. 1t further appeared Lo Revenue thal the sald M/fs
Mohan Lal Katicharan, the transporter of the appellant Company, have
assisted in clandestine removal and payment have been made by the
said Shri Paras Singhal in cash to the Director, Shri Sameer Garg, of

the appellant Company.
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5. SCN cated 31.03.2008 was issued proposing to levy duty of
Re,65,27,331/- on goods removed without payment of duty and
R5.2,52,924/- was supposed to t:_:-te dirmanded an the goods removed Lo
M/fs Kalkajt Papers on the hasis rcuf packing skps recovered and further
penalty was proposed on the Appellant Company as well a5 15 two
Dirctors, Shri Neeraj dindal and Shri Sameer Garg and 850 on Shy
Yogesh, Supervisor of the Appellant Company.
&. SCN was adjudicated and- the amount of Rs.60,79,887/- was
confirmed against proposed dermand of Re.83,27331/- based oo the
gntries In the nole book/log book of the tronsporters.  Further,
Rs,2,33,400/- was confirmed against  proposed  demand of
Rs.2,52,9247/- and penalty of egual amount was imposed  tataling
Re.63,13,287/- upan the Appellant Company under Section 11AC read
with Rule 25 of the Central Excice Ruies, 2002 and penzity of Rs.2.50
lakhs each was imposed on Shri Neeraj Jindal and Shei Sameer Garg,
okl Directors of the Appeliant Company and further penakty of
Rs.75,000/- on Shri Yogesh, Supervisor of the appellant Company, all
under Rule 26 of the Central Excize fules, 2002,
7. The 1d.Counsel for the appellanis, states that the proper
opportunity of hearing have not been grarted , inasmuch as the oross
examination of the person, the statement of which have been relied
upor, have not been granted. He further points out that pursuant to
remand order by this Tribunal in the eariier round, the Adjudicating

auvthority have failed to record independent findings and in the finding

partion al Para 22 of the impugned order, have recorded as follows
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B e MO TEW facts nPave bhecn advanced by

the paries so a& to recansider the case on merits. Therefore, |
am in tokab sgreement with the findings of the Agljudicating
aduthority in Order in Origiral NU.D1;’Ccmmr.fNa'|daf2{31{}*11 as
regards the compretation of auly, cuipability of the co-noticess,
armount of Central Excise [Duties confirrned and the penalties

imposed.”

accardingly, he prays for setting aside the impugned order with the
direction to the 1d.Commissioner to provide an adequate opportunity of
tearing including cross-examination of the person, whose statements
have heen relied upon and also trarn whose premises, dotuments
recoverad, have been relied upon. He further states that the
Miscellaneous Application  filed  for grant of further stay, may

alsa be disposed off accordingty.

g, The ld.A.R. for the Revenue relies on the impugned order.

g. Having considered the rival contentions, we find that the
1d.Commissioner has not offered the cross examination of person’s
ctatement of which were recorded and refied upon in the adjudication
order, the same has caused prejudice to the appellant. It appears that
the whole case is based on evidences collected from third party
premises as well as the statement of son of the transporler, Shri
Mukut Goel, son of Shri Mohan Lal, Shri Mukul Goel, In his stabemeant,
available at Exibit-C, has stated that he assisted his father, Shri Mohan
Lat, wio is proprietor of concern "Shii Mohan Lal Kalicharan”, although
the entries in the note book/iog book are maintained by the driver of

the vehicle, but at time; he also makes entries as per information
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7 Ex. Appeal Nav. 3325-3328412

given by the Driver. Further, in the statement, Shri Mukul Gosl has
stated that his father owns one truck and two trucks hraring
Nos. UP13H9025 & UPL3BY93S belongs to his uncle {Chachaji), whose
name is Shri Dinesh Komar, son of Late legdish Prased,  The
tmpugned order-in-ariginal is sifent as to what statements have been
given by the respeclive persons. We also find that the appellants had
prayed for cross examination of Shri i‘-*to_han Lal, Proprietor of M/fs
Mohan Lal Kaficharan and also other r;ersﬁﬁ, whao wrote oy book
including the drivers, who allegedly maintained the log books., The
appellant’s application for cross examination was rejected by the
ld.Cammissioner vide communication dated 04.06.2012 stating that
Shri Mukut Goetl, son of Shri Mohan Lal was present at the time of
search and he admitted transportation of the goods fram fhe
appeliant Company and admitted to maintaln the log book by the

driver and himself. In view ol the non-retraction of his statement tifl

date, the statement holds good. Further, the Department has not
recorded or relied upon the statement of Shri Mahan Lat ar any other
driver of the vehicle and as such, this request for crass examination
stands rejected on merit.  As regards searched” conducted far other
places, it was informed that these documents da aot farm part of the
SCN. We find that non-examination of the cancerned paersen, whose
statements have been relied upon is in violation of Section 90 of the
Act, which provides that where any statements are to be refiod upon of
any persan, in any proceedings under the Act, then such PRISON Must

be examined in the proceedings under the Act, which includes

adjudication proceedings.  Further, cross-examination has to be
i"u“
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eccentially given in the facts of in the preseni Case as statements of

vhe concernad persans are recorded at the back of {he appellants.

10, In view of our observations and findings, we Set aside the
impugned order and remand the matter for denovo adjudication by the
Carfrnissioner with direction vhat he shall examine and witnesses in

presence of the appeiiant Company, Director andfor their Authorized

Representalive and shall aise offer his witnesses for cross-
examination, particularly, (i) mMukesh Goel, {ii} Mohan Lal and (i)
paras Singhal,  The appetiant shall De provided inspection of
docurnents either retied upon and/or not refied upon, a copy of which,

if they have not been given carlier shall he provided. Thereafter, the

f iRl
apoellants, i they so desire, con file supplementary r%!y to the showyﬁk

cause notice and after hearing the partles, the adjudication order shall
ne recarded by the authority.

i1, Thus, all the appeais are afiowed by way of remand.
Miscelfaneaus Applications also get disposed off.{There shall be stay of

falance dues, il passing of arder pursuant to remand.

12. The appellants are aiso dgirected to appear before the

Commissioner, within 45 days of recetpt of this Qrder and seek

opportunity of hearing.

(Prongunced in the open Court)
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