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Fer: . Mathow:

These appeals of M/s Ghasdabad Orpamics Ld and Mfs
Alcgchem Orpganics Pw; Lid are divected agamnst Order-in-Appeal No.
QRGLE-CE/GZE/2006  dated 147 July 20006 passed by he
Commissioner of Customs & Ceniral Excise Appeals), Meerat-I, We

{ake these up for disposal together as commuon issues are involved,

2. The two appellants have factories adjavent to each other and
M/s Alcochem Orpanics Pyt Ltd refies on M/ s Ghaziabad Organies Lid
for a gizabie guantty of its inpul ¢z ‘acetic acid’. The primary output
of former is ‘ethyl acetate’ which requires aleahol as a second input -
wpivit’ (hat s under reguistory contrel of the laws enocted by the

state governiment.

3. Based on consumption polterns of 1999-2000 and 2000-2001,
proceedings were Initiated against M/ s Alcochem Orpanice Pel Lig for
urnacecanted production of ‘ethyl acetate’ T 1949599 and THG5-20H0
with duty liability of BEs. 23,22,813/-. The Central Excise authorities
refied upon utilisation of raw materials and production of final poods
Lo arvive at o normative yvielkd of 69,359 for the vear 1997 G2 10 2001-
U2 and found (that the yvicld for PUoU-Oic s 2000-07 were 949, 500

arrt ©1_236% respectively.

1, In addition, 1 was alleged thal two appellants are inter-
connected  throuph comnon  divectors who held shares in both
compantes, hat the two bad o cemmon saporvisory suructure and

" Caen M.
that they have mutual {inancial interest in sach other, that there is a

ey L,,-f e
Al
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free Mow of acelic acid frem M/s Ghazinbad Orpanics lad which is
piped inte M/js Aleochem Organics Pyt Lid. Based on {hese
allegadens of mutuality of interest in the Tusiness of each other, the
twir were insied with notices for clubbing telr clearance, for denying
them ihe benefit of exemption under notilication no. 9/98.CE and
G /99-CR and for demand duty Re, 16,20,000/- from M/s Aleochem
Orpanics Pt Lid for IB0E-99 and 1690-2000, Likewise duty of Rs,
545 000 for 1998-99 was demanded {rom M5 Ghaziabad {rgatics

el

5. The adjudicating autharity, the Joeint Commissioner of Ceniral
fixcise, Ghaziabad, confirmed the demands in the notice against M/s
Ghaziabad Chpanies Lad by order-in-original dated 31s March 2005.
M/g Alcochem Organics Pvt Lid was, ex-parte, held liable for iHicit
clearance and  Incligibtlity for smmall scele exemption. The first
appallate authority, h}r.{:mnm{m order, upheld the findings relating to
detnand of small seale L_-X{:mpli{:-tl il allowed the appeal of M/s

Aleachens Organies Pet Lid in the matier of clandestine production.

. Pisputes relating to clubbing of clearance of units claiming the
small scale exemption are palore and bave wravelled to this Tribunad,
atnd beyond, on many cecasions.  Various decisions of the Tribunai
were cited by Learned Counsel for appellants Lo, Poly Printers Vs,
Commissioner of Centrel Exeise, Delhi-f - (2002 (1390 ELT 295 (1vi.-
Det), Special Machines Ve, Commissioner of Central Excise, Delhi -
2004 [109) ELT 215 {Tn-Del}ll, Unicure Remedies Fol. Lid. Vs
Commissioner of Ceniral Excise, Vaedodora-f - (2005 [185) ELT 257

{Iri.- Del i and Commissioner of Central Exaise, Chﬂ'}ldigﬂ.i'fl V=, Shiva

e
ﬁwf"—'f
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Fxim Enterprises — [2005 {185) ELT oY (ir-fet . He also drow

altention to cirolar no, 6792 daled 290 May 1994,

7. Learped Aunthorised Represendative placed teliance on ihe
decision of the Tribunal in Ekbote Interiors Pet. Ltd. Vs, Crnmissioner
of Central Excise, Pune-l - {2401 f135) BLT 751 {11 - Mumbaill, Rubyy
Rubber Industries Lid. Vs, Commissiener of Central Excise, Caloutta-I -
2002 (149) ELT 970 (Tri.-Kolkata)], Northerm india Rubbear Mills Vs,
Collector of Central  Exaise, Choandigarht - (2000 (115) BLT 56
(Mribunel)f and that of the Hon'ble Supreme Court in Commissioner of
Cenfral Fxcige, New Delhi Vs, Modi Alkalies & Chemfcrufs-Ltd, - (2004

(171} ELT 155 (S.C.J.

8. Having heard both sides and perused the decisions produced
before us, we deduce that nope of these wre refevant g a binding
precedent.  The only inference that can be drawn from them is that
each set of ciroumstances necds to bo pxainined on s ewn footing
Lefore it can be reasenably deduce that the clearances of two ar more

uniis are Bable to be clubbed,

g9, There is 1o ban on the exislence OF more than one unit in a
compound,  Likewise, commonality of dircoiors with stake in these
several unils is again not conclusive prood of mutuality of interest
supply of goods from one o another, and cven occasionai fnancial
qecommodation, are not unusuai features af buasiness sclivilies, Nor

Calt common supervisory systen be designated as out of the ordinary.
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L. Both the Jower authoritics have, while concurring that each of
these is not sufficient evidence to enabic clubbing, held thal the
1etality of cireumstances woula justify denisl of small scale prempion

iov both uniis.

11.  One of the fundanenial aspects thai appear to have Dbeen
Lrushed aside by both lower authortics is the facium of both
appellants being limited companies.  Such companies may have
imicrest i1 each other through holding couipany pattern or group
-:nmpan:-.f'$1rucu'u'¢: And such companies may  have ﬁnancigi
relutionship with sach other without bearing the stipma of sublerfuge
for deriving undue advantage of the beneflis smalt scale exemplion.
This immunity has its origin in the accolntability of a company to its
shareholders and .tjhe status as an ‘artifivial person” which h.a.é

neither greed nor the swherwithal 1o induige ina procdy conduct,

12, ‘fhe findings sutfer from the frality thad charcieristics the show-
cavse notices themselves, The notices are ambivalent in crystaiisiné
the duty lisbility that arises. Computation of clearances 1s not
apparcnt and there is nothing to support ihie duty computation or the
inferences leading Lo it.  The lower authoritics have not elaborated
upon the allegations that are sketchy in themselves and not appear to
hrave made any altempt o elaborate upon the manner i which duty

Nability hos boerr arrived at..

12, The procoedings themselves are, conscquently, not bereft of the
same frailty., Crucial in any proccedings for clubbing is the existence

of a princpal and o dummy or dummies. The purpose of clubbing is

fﬁﬂ/,f;,/
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to deny the independent exisience of one o more entities on the
ground that the sublerfuge of physical segresstion is intended to avai
the benefit of small scate exemption. Conseoquenily, only ene of the
entities proposed 1o be chubbed 15 to bear the Luarden of duties zougi
to be evaded thus. No evidence 0 fusten thess roles on cither of the
twn appallants has been brought put in the notices, The décision 1o
igsue two notices followed by two independes) procecdines highiight
the tack of any investipation in that dircciicn.  Furthermore, cven
afier finding reasons to club clearances of the two units, duty lability
arizses on the clubbed value of clearances to the E:xte:m'.. that I cxceeds
the thresheld prescribed for small scale cxemption, The failure to
identily the principal cntity has, therefore, led to denial of this

threshold exemption,

14, Tt woulkd, therefore, render the entive proceedings fram issie of
notice till the impugned order to be tamiled by lack of application of

minct,

15, For above reasens, we set aside the impugned order with

conseguential relicl,

[Cperative portion of the order proneunaed in aper: Court)

{C X Mathew)

Anil Choudhary} :
i Membor{Feclinical)

Memher {(Judicial)

yrufee Wi/ Cortified! Trué Capy.
&,..-1'

441C

gy AT







