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YNCTHE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

HEGIONAL BENCH ; ALLAHABAD

B, Anpeal Nos. 2862-3867 /06

A

N0

aut of OIA Mos.131 to 136-CE/GZB/2006 dated 31/08/20006

ras&"cd by the Commissioner U—\‘-[J@cﬂS), Central Excise & Customs &

Sarvice Tax, Meerut L

For approval and signatura:

2 M, ANIL CHOUDMARY, MEMBER (JUDICIAL)
p. BATU, MEMEER (TECHNICALY

HONTS
HORE

1. wWhather Press Reporters miay he allowed o see
tha Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827 L No
5 wWhether it should be released under Rule 27 of the
CESTAT {(Procedure) Ruies, 1882 for aublication
in any authoritative report or not? Yes
3. Whether His Lordship wishes to see the fair copy
of the Crder? Seen
4. wWhether Order is to be circuiated to the Departmaental
Authorities? * s Yes
/ ey
........ ].‘\‘/\_// >
4

M/s Dhampur Alco-Chem Lt
Shri Sorabh Gupta, Director
Shr Murll Monohar Gupta

YERSUS

Cammissioner of C.6x., Ghaziabad
APPEARANCE

Shrt Abhas r iahra, Adv. for the Appetlant {5}
Sl Ahibaran, Addl.Commr. (AR.) for the Raspondent

CORAM:

HOMBLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. RAJY, MEMBER (TECHNICAL)

:".Df\ll‘ HEARING & PRONOUNCEMENT 1 1£.10.2015

.. APPELLANT(S)

RESPONDENT (S)

i'-n"laﬁ‘ OGRDER NO. Oq - 4 }Qﬁi(




2 Ho Append Nog. 3862386706

Per My, &nit Choudhary ¢

The Appellants, M/s Dhampur Alco-Chemn Lid. & Others, are in
Appeals against the COMmon Orders-in-Appeal Nos. 131 t¢ 136-

CE/GZRE/2006 dated 31/08/2006 passed by the  Commissionar

{Appeals), Central Excise g Cusioms & Service Tax, Meerut f

other appellants are Director of ¥/s Dhampur Alco-Chem Lie. The

details of the appeals are as Tollows:

'si.no. | Appeal No, | Party's Mame Dy Fenaiy
f GED, L (&)

1. £/3665/06 | tijs | Dhampur | 16,64,923/ } 16,64,923/-
Alco-Cherm Lid. {ufR-26  of
CER, 2002)
2. £75863/06 | Mjs  Dhampur CEE 055,100/
Alco-Chem Lid. {W/R-26  of
CEf, 2002) ;
3. £/3864/06 | Sorabh  Gupta, T 6,064,923/
(irectar {ufl-26  of |
| CER, 2002)
4, Ei5acs06  PSorabh | Gapta, | _ : T
{ Directos (WR-26  of | g
CER, 2007) |
S ) \ i 5
| 5. E/z866/06 | Murli  Monohar | 18,64,923/- |
| Gupts, Director C(u/R-2E of
5 CER, Z0G2Y |
J.:.‘ ‘ — i B — . ;
i 6. E/3867/06 | Murlh  Monohat 32,703/~ | ;_
Y | Gupta, Director P(ufR-2G 0 of ¢

ST

| CER, 2002} |

2. The appeliant is a dealer and registered With t?":e Central kxcise
Department and engaged in the activity of distributing hazardous
chemicals, namely, Acelic Anhvydride and Ethyl Acetafe eic. They
received the c¢hemicals in tanker and fanker Larry from the

Manufacturer on Payment of Central bxcise Duty, The Chermnicsl was
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Fx. Appeal Nos.38062-3867/06

Tad

nloaced from the  tanker Into 200 kgs. Drums/35 kgs. Jeiry
’ mf(:arboys andd miter receiving ihe Chemicais, the
CEI-E_I'::'U[TlS/C&ﬂS/C&H‘bO\/S received were kept in the registered godown'
sremises of the appeliant it Dispatch/sale. The Chemical mainty
Acetic Anhydride and Ethyl Acetate, which iz a liguid chemical at room

remperature and is highly carrosive, hygroscopic having pungent
arnell. This Chemical is used as raw raterial for rmanufacturing of bulk
drugs intermediate, Insecticides, pesticides and dyes Et Cetera and is
natified under Nareotic Drugs & Psychotropic Substances AcCt, 1985L.
Thareafier, a plain paper label/sticker showing the name of appeliant,

description of item, tare-weight, gross weight and net weight is pasted
nn the drums/cans/carboys, as the case may be, before dispatch/sale.
_h@ chemicals are cleared to the respective manufacturers and cenvat
:3 passed on to the registered dealer/manufacturer buying from the
sppellant, The appellant was regularly flling prescribed returns with

the revenue. As per the show cause notice dated 17.08.2004, It

al

appeared to Revenue that the appeliant although registered as
dealer, is engaged in labelling/relabeliing of the goods which are
repacked in containers. The repacking of the said goods from the bulk
packs, to retall packs amounts to manufacture as per Chapter Note 11
o_%’ chapter 28 of CETA, 1985, whereas the appeliant was not registered
as a manufacturer with the Department and not paying Central Excise
duty. The revenue officers visited the factary premises of the appeilant
of 27/6/2003 and found that all the goods/chemicals-Acelic Anhydride
.. and Fthyl Acetate was found packed in jerry canes. it appeared to

revenue that the appellant have done the repacking from by bulk pack
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s

and subseguently labelling of the cans/drums was done at the time of

dispatch of the said goods. Accordingly, i appesred

appellant have viclated law by not getting itself registered  ag

)

manufacturer and paying the duty. Accordingly, the goods/chemi

lying in the premises of the appellant, was liabie o confiscation and
further, appeliant was iiable to penal action under Ruie 25 of CER read
with Section 11 AC of the Act, Accordingly, the stock of 512010 kg
valued at Rs.2,04,394.40 lying duly packed in jerry canes was saized
and separate shcﬁw cause notice dated 5/11/03 was issued. The
statement of Shri Ram Prakash, Senior Accountant-cum-Godown in-
charge of the appellant, was recorded on 27/6/03, wherein he
confirmed that they filled Acetic Anhydride and Ethyl Acetate3_'-$"'{'m"|
Tanker into Jerry Cans {Carboys) and labeled the cans/carboys f){;i:oz-{za
dispatch of the said goads.  Accordingly, the appellant was reguired Lo
show cause as to why not excise duty be demanded amounting to
Rs.16,64,923/- for clearance of 1,87,362.70 kgs of Acelic Anhydride
during the extended period from 9/9/99 to 13/6/2005 and furtiay,
why not penalty be imposed under Rule 173G of CER, 1944 read with

Rule 25 CER 2002 read with Section 11 AC of the Act. Further, Shrt

Sgurabh Gupta, Director of Appellant Company and Shri Murfi Manohar

imposed under Rule 26 of CER, 2002.

-

3. The appellant contested the show cause notices stating that the
activity did not amount to manufacture as they were not repacking the

chemical from bulk pack to retail pack. The chemical was received
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through tanker lorries from the manufacturer of the chemical for trade
and the same was emptied into drums/ierry cans/carboys as the
process of receipt of the aoods. Further, they were selling the
hemicals to manufactures and not (o CONSUMers. Further, they have
not adopted any treatment Lo render the product marketable to the
consumer (end-user). Consumer is defined under the Consumer
Dohecuon Act zs an individual or group of individuals, wha buy the
.g:-roduct far the own consumpticn or earning their livelihood. Further, it
was contended that the 'retal packs’ have been defined under the
Stapdards of Weights & Measures {Packaged Commuodity) Rules,
1677, wherein the ‘retall pack’ is defined as a pack ment for sale to
she consumer, 1t is further contended that the activity of labelling the
jerry caps or drums only rendered the product marketable to the
indusirial consumers but does not amount to adoption of any
treatrnent for selling the same o consumer/ individual nor there is any
element of retail packs.  Further, the ki, counsel appearing for the
appeilants relies on the ruling of Honourable Supreme Court in the
case of Comrmissioner of Central Excise versus BOC (India) Ltd. : 2008
(226) ELT 323, wherein under the fact that BOC is a manufacturer of
oxygen, acetylene et cetera. mitium is procured from  other
manufacturers and sold under BOC hrand name claimed as parl of its
trading activity, The Revenue alleged that since BOC had affixed iebel
of their own name and other particuiars, therefore, in terms of Note 10
of chapter 28, the legal fiction of manufacture is created and
accordingly, duty was demanded. The Commissioner (Appeals) hac

confirmed the order of the adjudicating suthority and in further appeal

Jeemy
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to the Tribunal, the appeal of BOC was aliowed relying on the i“tg!_:ié';g of
this Tribunal in the case of Ammonia Supply Company Vs, CCE :; ::.2{}01
(131) EBLT 626 in which the Tribunal held that there was nc
packing/re-packing, labaling/re- relabeling o'a' arny other activity o
make the product marketable and further the Apex Court furthar refied
on the ruling in the case of CCE versus Johnson & Johnsen Lid, 2005
(188Y ELT 467 {SC) wherein by interpreting Note & of Chapter 30
which Is similar to Note 10 of Chapter 28 held that mere packing for
marketing would not amount to manufacture. That meare labeling of
relabeling in the absence of any activity of repacking from bulk packs
to retail packs would not render the product marketable directly (o the

consumer.

3. The |d. AR, for revenue relies on the impugnead order.

4, Having congiderad the rival contentions and relying on ihe ruling
of the Honourable Supreme Court in the case of BOC Limited (supra)
and the ruling of this Yribunal in the case of Ammonia Supply

Company {supra), we hold that the appeliant is

repacking from bulk packs to retail packs. Negither the appeilant is

packing the goods in retzil packs and neither adopting any of the

treatment to retall sate to the consumer. As such, we bold that the

provisions of Note 11 of Chapter 29 of CETA, 1985, are not atlracted.
we alse hold that under the facts and circurnstances, there is no
concealment of facts, conturmacious conduct et ceters on the part of

the appellants and as such extended period of [imitation is not

attracted in this case. Accordingly, the impugned orders are sal asice.
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fhe appellants will be entitled 1o Lonsequential benefits in accordance

with daw,

~Operative PR was pronounced on conclusion of hearing)

- 4 i
| X
{ANTL CHOUDHARY) : (RAJY)
MEMBER (JURLCIAL) MEMBER (TECHNICAL)
[EH
“-‘: . o 3
CHERERE uRY
3




