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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No.E/1224/2008-EX[SM]

Arising out of Qrder-in-Appeal No.162-CE/APPL/KNP/2008 dated 31.03.2008
passed by Commissioner (Appeals) Customs & Central Excise, Kanpur.

Commissioner of Central Excise, Kanpur
LAPPELLANT(S)

VERSUS
M/s Apricot (India)

..RESPONDENT (5)
APPEARANCE

Shri D.K, Deb, Asstt. Commyr., {AR) for the Department (s)
Absent for the Assessee (s)

CORAM:
I

e —

HO@\I’BLE MR. ANIL CHOUDHARY, MEMEBE}

DATE OF HEARING & PROMNOUNCEMERNT: .02
CINAL ORDER NO.- "ol ¥4 /2017 ({ .-
Per Mr. Anil Choudhary :

iku-‘ldut.-r! o

The issue in  this appeal ig‘}?a whetﬁ%;gf-
R R

Commissinner{Apneals) have rightly délsted the penalty imposed

under Section 11 AC of the Act.

2. The admitted facts are that the BDepartment detected that the
assessee (respondent herein), a declarant unit, were availing 551
exemption in respect of their own goods and simultaneously were
manufacturing and cdearing branded goods of another person

'\_{' without payment of Central Excise duty. On being so pointed out by
the Revenue of the irregularity in availing the Central Excise
exemption - SS1 benefit, the respondent admitied their lapse and
debited the duty involved voluntarily, before issue of show-cause
notice. This is the third round of litigation. In the earlier round, this

Tribunal vide Fina! Order No.591/2007-SM(BR) dated 06.02.2007
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had observed that the Commissioner {Appeals) have se&—aside
nenalty on the ground that duty was paid before the issue of show-
cause-notice and the case is covered by the decision of this Tribunat
in the case of Rashtriva Ispat Nigam Ltd. Vs, CCE, Vishakapatnam
2003(161) ELT 285 (Tri.-Bangalore). It was alse observed that the
Hon'ble Punjab and Haryana High Court in the case of CCE, Delhi-II1
Ve Machino Montell India Lrd. 2006(202)ELT 398 overruled the
decicion of the targer Bench of the Tribunal in the case of CCE Vs,
Machino Montell India Ltd, on the same issue. The case was
remanded back to the Ld. Commissioner (Appeals) u\iith ke
A
directions to decide the matter afresh in the light of the de’éision of

the Hon'ble Punjab and Haryana High Courtin Maching Monteli.

The Ld. Commissioner (Appeals) observed that the ruling of this
Tribunal in the case of Rashtriva Ispat Nigam Ltd. (supra) had been
appealed against by Revenue nefore Hon'ble Supreme Court and the
said appeal had been dismissed. Thus, uphoiding the arder of this
Tribunal that penalty is not impossible in cases where duty have
peen paid before issue of the chow-cause-notice, The learned
Commissioner have also recorded, this judgement of the Apex Court
in RINL have heen followed by Karnataka High Court in Shree

<rishna  Pipe  Industries 2004(165) ELT  507(T). ﬁ—_\ziLeamed
Commissioner also observed, the Bombay Migh Court in tllw.é case of
Gaurav Mercantile Ltd. 2005(190) ELT 11 (Bombay), wherein it was
held that no penalty is impossible even in cases where goods have
heen seized in transit and where attempted clandestinely rernoval

ostablished, provided that duty has heen paid before the issue af

show-cause-notice.
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Appeal No E/1224/08

Aggrieved by the Order, Revenue is in appeal before this Tribunal on
the ground that had the irregularity not been detected by the
Department, the assessee would have happily continued to evade
payment of Excise duty and misused the benefit of the S$SI
exemption. The learned AR for Revenue have relied upon the

grounds of appeal.

The assessee is absent in spite of notice. Accordingly, it is decided

to hear the ex-parte in absence of the respondent-assessee,

Having considered contentions of Revenue and on perusal of
records, [ find that there is no allegation of any contumacious
conduct or deliberate defiance of the provisions of law on the part of
the respondent-assessee, in availing  the SST exemption
Accordingly, 1 hold that the Ld. Commissioner {(Appeals) is correct in
deleting the penalty under Section 11 AC of the Act holding that
there is no case of deliberate defiance of law and further the
assessee have paid the tax on being so pointed out by the Revenue.

Accordingly, this appeal by Revenue is dismissad.

(Dictated and Pronounced in the open Court)
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