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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

AL AT A e e e e S,

S.T. Appeal Nos.53506 & 54531/14

Arising out of O/A Nos.NOI/EXCUS/000/APPL/268/13-14 dated
56.12.2013 & NOI/EXCUS/000/APPL/62/14 dated 18.03.2014 both
passed by Commr. (Appeals) of Central Excise, Customs, Noida.

et e e e -
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For approval and signature;

. HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON‘BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters rnay be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : No

2. Whether it should be released under Rule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
in any authoritative report or not? : Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? T Seen

4. Whether Order is to be circulated to the Departmental
Authorities? P Yes

M/s HCL Technologies t.td,
L APPELLANT(S)

VERSUS

Commr. of Customs, C.Ex. & 5.Tax, Noida
- RESPONDENT (S)

APPEARANCE

S/Shri Atul Gupta & Vaibhav Dixit, both Advs. for the Appeliant (s)
Shri Chatru Singh, A.R. for the Department

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)
A
DATE OF HEARING & PRONQUNCEMENT : 05, 074088 ks 1 ¥ %,
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2 $.T. Appeal Nos.53506 & 54531/14

Per Mr. Anil Choudhary :

Both these appeals have been filed by the assessee Appellant
arising out of two different orders of Commissioners (Appeals) for the
same matter, arising from a common Order in Original, against which
the appeal was filed by the assessee and the other by the Revenue.

2. The brief facts of the case are that appellant HCL Technology
Limited having Central Excise Registration, are engaged in providing
information technology service, maintenance and repair service etc,
. They are exporting information technology software service and
business support service and availing Cenvat credit of service tax on
input service. On 20/02/13, the appellant filed refund claim for
Rs.14,13,72,490/ under Rule 5 of CCR read with notification
no.27/2012-CE dated 18/06/12 for claiming refund of Cenvat Credit
lying unutilised in their books of account for the period of April 12 to
June 12. SCN dated 24/06/13 was issued proposing denial of refund
claim of Rs.63,48,726 on the ground of inadmissible Cenvat Credit
availed by the appellant. The appeflant had contested, the SCN and
the claim was adjudicated vide Order in Original dated 22/08/13 ;
rejecting refund claim of Rs.55,30,685/ as not admissibié indicated for |

inadmissible Cenvat credit or credit not connected to export of service.

Thereafter, by applying the formula as provided in the notification, for
allowing proportionate refund relatable fo export turnover, reft,.m.d Wés
alfowed for rupees 13,35,62,158,

3. Being aggrieved, both the appellant assessee and the Revenue
preferred appeal before the Ld. Commissioner {(Appeals). The assessee

filed their appeal on 18/10/13 and the revenue filed their appeal on

1%




S.T. Appeal Nos.53506 & 54531/14

24/12/13. The Appeal of the assessee appellant was taken up for
hearing and was disposed of by order dated 26/12/13 by the
Commissioner (Appeals), without fixing the appeal of the Revenue

together for disposal.

%
£
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4. DiSpbsing of the appea! of the appellant assessee, the following

order was passed:
*] hereby modify the O-I-O no 166/R/N-111/13-14 dated
16/08/2013 to the following extent:-

i The input service credit & consequent refund of Rs.
1,40,053/-, on pest control service is admissible to them,
subject to the verification of the relevant documents,
guantification of the exact amount involved, observance of
the conditions & procedures as laid down in the law at the
relevant time |

fi. 1 allow the Cenvat credit as well as the refund of the service
tax paid on visa related services of legalization or attestation

of birth certificate and degree certificate, only in respect of

the employees of the appellant and not for the family. The
exact amount to be refunded is be re-quantified by the
refund sanctioning authority after verification of the

documents, observance of procedure and compliance of the

conditions as laid down in the law during the relevant time,
tii. The input service credit & consequent refund of Rs.7012/- on

Maintenance of Automatic vending machines, is admissible to

them, subject to the verification of the relevant documents,

gquantification of the exact amount involved, observance of
Ly
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4 S.T. Appeal Nos.53506 & 54531/14

the conditions & procedures as laid down in the law at the
relevant time.
Rest of the O-I-0 no 166/R/N-111/13-14 dated 16/08/2013 is upheld
and the appeal is allowed to that extent only.”
5, Thereafter, the appeal of Revenue was taken up and disposed of
by a separate order dated 18/03/14, in which the following order was
passed:
"I have already stated in the foregoing ‘paras that
the respondent has failed to establish nexus
between the imported input service and the output
export service. The case laws, cited by - the
respondent do not address to this deficiency, hence
are not applicable In the present case, and
therefore are distinguishable. On the basis of the
above discussions & findings, I hereby order as
under;~
The appeal filed by Revenue Is upheld and the part
of the O0-I-0 No, 166/R/N-III/13-14 dated
16/08/2013 which pertained to the appeal is set
aside.”
&, Being aggrieved the assessee appeflant have filed appeals
against both the separate order before this tribunal, We find that both
the orders passed by the Ld. Commissioners (Appeals) are in éénﬂict.
Further, the appeal of the Revenue was pending before the Id.
Commissioners (Appeals) when the appeal of assessee was taken up

and disposed of separately. It is a matter of policy and judicial

discipline to hear and dispose the cross appeals arising out of the
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5 5.T. Appeal Nos. 53506 & 54531/14

common impugned order together, for avoiding conflict in orders.
Accordingly we set aside the impugned orders in both the appeals and
remand the matters to the Ld. Commissioners (Appeals) with the
direction to take up both the appeals together for denovo disposat and
after hearing the parties to pass a reasoned order in accordance with
law. The appettant;assessee is also directed to appear before
Commissioners (Appeals) within a period of 60 days from the date of

receipt of this order and seek an opportunity of hearing.

7. The consequential remand order (OI0) passed as directed in

impugned order dated 26.12.2013, is also set aside, for the ends of
justice.
8. Thus, the appeals are allowed by way of remand.

(DicLated and pronounced in the open Court)

'-fr:-'?;;cﬁ' ---- - — Qaiq -
(ANIL 6. SHAKKARWAR) (ANIL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER (JUDICIAL) -
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