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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. 135/1244/2011-EX{DB]
(Arising out of Order-in-Appeal No. 37-CF/LKO/2011 dated 28/02/2011

passed by Comumissioner of Customs. Central Excise & Service Tax
(Appeals), Lucknow)

M/s LT.I. Limited Appellant
Vs,
Commissioner of Cendral Excise, Lucknow Respondent
Appearance:
Shri 8. P. Gjha, Advocate. for Appellant
Shyri Pawan Kumar Singh. Supcrintendent (AR), for Respondent
CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble My, Anil G. Shakkarwar, Member (Technical)

Date ¢f Mearing & Datce of Decision : 29/06/2017

FINAL ORDER NO.. 260/ 2.01%...........

Per: Anil G. Shahlarwar
The present appeal is directed against Order-in-Appeal

No. 37-CE/LKO/2011 dated 28/02/2011 passed by
Commissioner of Customs, Central Excise & Service Tax
(Appeals), Lucknow,

2. The brief facls of the case are that the appellant were
engaged in the manufacturc of telecom equipments falling
under Tariff item No. 8517 & 8525 of the first Schedule to the
Central Excise Tariff Act, 1985. On 05/10/1994 appellant
made an application for provisional assessment of the goods

manufactured by them under Rule 9B of the Central Excise
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2 Ex. Appeal No. 1244/11

Rules, 1944 on the ground of non-finalization of rate contract
for prices for supply 1o the Department of Telecommunication
(DOT}. The assessments for the Financial Years 1994-95 &
1995-96  were finalized through Order-in-Original No.
01/Provisional  Assessment/IT1/2009 dated 26/11/2009.
Through the said order dated 26/11/2009 the Adjudicating
Authority has come to a conclusion that the appellant had
paid excess.duty of Rs.1,05,82,207/- and advice the appellant
to file refund claim for the same, The appellant filed refund
claim for the said amownt on 18/12/2009. The Assistant
Commissioner of the Jurisdictional Division, Raebareli
through Order-in-Original No. 102/Refund/RBL/2010 dated
i 02/07/2010 rejected the said refund on the ground of unjust
enrichment and issue of limitation. The appellant preferred
appeal before Commissioner {Appeals). Ld. Commissioner
(Appeals)  decided the appeal through impugned Order-in-
Appeal dated 28/02/2011 wherein the 1d. Commissioner
(Appeals) has held that the appellant did not produce any
documentary evidence that incidence of duty has not been
passed on by the appellant to their customers and therefore
upheld the said Order-in-Original  daled 02/07/2010,
Aggrieved by the said order appellant filed appeal before this
Tribunal.
3. The grounds of appeal are:-

(A} The Original Authority in his order dated

26/11/2009 has stated that the team C has serutinized
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the records relating to Central Excise statement
showing provisional value of goods, provisional duty
paid, revised Assessable value, excise duty paid excess
duty paid short duwy paid invoices, RT-12, final rates,
supplementary duty  payment details, excise gate
passes, invoices, cte. and then came to a conclusion the
Excise duty to the tunc of Rs.1,05,82,207/- was paid by
appellant for the Financial Years 1994-95 & 1995-96.
Therefore, it is not true that the documentary evidence
was not produced before the Original Authority.
{B) As provided under Rule 9B of the Central Excise
Rules, 1944 the Assistant Commissioner finalizing
provisional asscssment should have passed refund
without  appellant-assessee making a  separate
application for refund.
{C)  They Ihad subimitted the refund claim for the
Financial Years 1994-95 & 1995-96 according to the
final assessment and the excess amount that was paid
by the appellant was rightfully eligible for refund.
4. Heard the 1d. Counsel for the appellant, who has
submitted a certificale dated 04/04/2017 issued by
Chartered Accountant in rclation to refund claim for the
Financial Year 1994-95 whercin it has been stated as follows
“M/s L.T.I. Limited is manufacturer/supplier of Telecom
Equipments and BSNL is the purchaser of these equipments

to provide services to the public at large. The Sale & Purchase
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4 Ex. Appeal No. 1244/11

transactions between these two companies are not limited (o
any particular Purchase Order. Both these companies have
made each other Debior & Creditor in their books of account.
Therefore, even i any casec any excess payment at any
instance made to IT! Ltd, by BSNL the same is recovered
either from balance payments from that particular Purchase
Order value or from other issuced Purchase Order value.”

5. Heard the 1d. D. R. {or Revenue, who has supported the
impugned Order-in-Appeal dated 28/02/2011.

6. Having considercd the submissions from both sides and
on perusal of said certificate dated 04/04/2017 issued by
Chartered Accountant, we {ind that the Original Authority
and Appellate Authority betow did not have advantage of said
certificate for appreciation of transactions between the
appellant and their customers., The certification of the
transactions between the appellant and their customers is
essential for understanding as to whether in the practice of
accounting as stated in the said certificate dated 04 /04 /2017
is there any chance of higher duty incidence getting passed
on to the customer and appellant be in a position to pay less
excise duty to the cxchequer and get enriched by the
difference between the two through reflund., We, therefore,
remand this matter back to the Original Authority after
setting aside  both  bmpugned  Order-in-Original &
Order-in-Appeal with a dircclion to re-examine the issue of

unjust enrichment and decide the matter afresh on merit, We
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direct the appellant to submit a copy of the said certificate

issued by Chartered Accountant dated 04/04/2017 to the

Original Authority along with other relevant record relating to

the accounts so as (o cnable the Original Authority to
r{\ ;x.é-w.fﬂ\

examine the issue ader in the light of nature of transaction

between the appellant and their customers as reflected in said

certificate dated 04/04 /2017, With these directions, appeal is

allowed by way of remand.

{Dictated and pronounced in Court)

-Sd/- -Sd/-
(ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member(TECHNICAL)
Ansari
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