FAN : 6532-2400148 REGISTEREDR AD
CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
380G Marg Civil Lines,Old Red Building, Allnhabad-231803
Regional Branch, Allibabad

™
Appellant as per address in table below
Respondent as per address in tabie below
Einal Order No. ST/A/TLO33/2016-CUIDBI dated 6371172016
Lem directed to wransimit herewith a certified copy of order passed by the Tribunal under seciion §3{33 of QEi;u.
Finance Act, 1994 relating to Sevvice Tax Act, 1904, w1 e

Appiication Appeat Name and Address of Appeilant

" STA60212014 pAN BUSINESS LISTS
PRIVATE LIMITED
E-31, SECTOR &
NOIDA PR
Name and Address of
Respondent

CC. & CE & $.9 -Noide
C-36/42...SECTOR 62,
NOTDA, UTTAR PRADESH 201307

Copy To
Iddvacate(s) [ Consultani(sy

AMITOSE MOITRAMROL] CHAUBLY
ACET BAST GF KAILASH
NEW DELREL 110065

N
4 Bar Association, CESTAT, Allahabad f
& Directer Publications, Customs, Excise. TP, Esate, Delhi .
6 Mfs Centax Publications Pyt Lid,, 1517-13, Rhishm Pitamal Wharg, Mew Delhi-3
7 Company Law Institute of India Pyt L4d,, Ne.2 {old 1o.36), Vaithyaram Sweet, 7. Mapar, Chennai-i7
8 Taxmann Allled Service Pvi. Lid, 30/32, New Roltak Road, New Delhi-110003%
2 LAWCRUX Advisors Pvi, Lid., LAW House, 1-8, Sccior-10, Faridabad 121003 {Hayyang)
10 TaxIndiaOnline.com P\f_[. I‘;td., Zud Floor, Vasan Arcade, Vasant Kunj, Mew Delli - 110070
LE Maric Professional Services Pul, Lid., 108, Everest Black, Aditya Enclave, Hyderabad - 38
12 The ICFAL society, 52, Nagarjuna Hitl Punjaguta My ;300082
13 M/S Knowledpe Precessing Pyt lid (taxspinag .n:cnti'ndm,cc»&),}?l"‘—i 9, kst Floor,Cross Rbver Mall U130

Graund, Near Kackgrdooma Court,Delii-1 0032
14 CEBR, 17 0hee Copy 16 uard Fite

Assit, Huegistrar
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N THEE CUSTOMS, EXCISE AND SERVICE TAY APPELLATE TRIBUNAL,

Ariging out of Grder-in-Appeal No,NOE,’EXCUS;’OOO{APPL{M%148;’14‘15 dated
5G.08.2014 passed by Commissionar (Appeals) Customns, Central Excise &
Garyice Tax, MNoida,

oy ppproval and signature:

HONBLE MR, ANIL CHOUDHARY, MEMBER ([JUDICIAL)
WON'BLE MR, ANIL G SHAKKARWAR, MEMBER (TECHNICAL)

Whether Press Reporters may ne allowed to see
the Order for publication as per Rpuie 27 of the

—t

CESTAT (Procedure) Rules, 19827 : No
2 whether it should be roleased under Rule 27 of the

CEESTAT (Procedure} Rules, 1982 for publication

in any authoritative report ot not? T Yes
3. whether His Lordship wishes to see the fair copy

af the Order? D Seen
4. Whether Order is 10 ne circulated to the Departmental

:Yes

Authorities?

M/s Pan Busingss Lists Pvi. Lid.
"o _APPELLANT(S)

VERSUS

C.C., CE &S, Noida

APPEARANCE
Shii Amitosh Moitra, CA far the Appellant(s)
chri Pawan Kumar Singh, Supdt. (AR.) for the Department (s}

Sy
CORAM:

aONBLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNIC

MO F:fio agi 2ol
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2 Appeal No.ST/E6021/14

Per Mr. Anil G. Shaklkarwan

The present appeal is preferred aoainst Order-in-Appeal
No NOI/EXCUS/GO0/APPL/147-148/14-15 dated 29.08.2014 passed

hy Commissioner (Appeals).

o 200 [ Eeu .
The brief facts of the case are that the appellant was issued with & °
show-cause-notice dated 20% March, 2033, wherein at Para 7 oof the
sald show-cause-notice, it was stated that the demand is raised by
invoking proviso to Sub-Section 1 of Section 73 of Finance ACL,
1994, The appellant was engaged In the manufacture & export of
the Computer Software, The appellant had entered into an
agreement withh Mr. Herman Karacke stationed in Germany for
providing professional  services for maintenance of S(wnn
exported by appellants and being used by their clients in Ca;érmaﬁy,
The consultant used to raise bilt on the appeliant and appeilant have
paid the consultant in Foreign Exchange. Such expenditure N
Foreign exchange was indicated in their balance sheet. It appeared
to Revenue that the remittances made for the ahove stated purpose
were Hable to be subjected to provisions of Section 6GA of Finance
Act, 1994 and appellant being receiver of the services and the
service provider Le. Capsuitant  not having any busiess
estabﬁsh-ment in India, the appeliant were liahte to pay Service iax
on the service charges paid by appeliant o tha CC%T%SU!’L’.E&NL.

Therefore, the sald show cause notice had a proposal to s demand

Service Tax of Rs.14,27,649/- under Section 73 of Finance AC

1994. The show cause notice also had proposal for the appellant to




pay interest and for imposition of penalty on appeliant. The said
shiow  cause notice was adjudicated through Order-in-Original
No.39/Addl. Comimissioner/Noida/2013-14 dated  27.12.2013.
refore the Original Authority, the appeliant contended that the
dermand in respect of Service Tax is hit by limitation, since, the show
cause notice could not establish that there was any suppression on
the part of appellant or there was any intention to evade payment of
Service Tax. They had also submitted before the Original Authority
vhat thcir accounts were audited by Revenue on 13-14™ October,
2008 and again on 06.10.2009 and further subsequently, on 04"
danuary, 2010 and therefore, allegation of suppression was claimed
o be baseless. The Original Authority did not appreciate the said

argurmnents and confirmed the demand and imposed equal penalty.

The appellunt preferred apneal before Ld. Commissioner (Appeal).
The Ld. Commissioner (Appeal) decided the said appeal through
Order-in-Appeal No.NOl/EXCUS/UOO/APPL/14%148/14—15. The
appeliant submitted before the La. Commissioner (Appeal) that the
sudit for various periods were conducted by the Department and no
cuch objection was raised and during the audit copy of the
agreement between the appellant and the consultant in Germany
was also submitted to the audit party and that therefore, allegation
of suppression s baseless. The bLd. Commissioner (Ap[jeal)
dismiszed the appeal, preferred by the appeilant. Aggrieved by the

caid Order-in-Appeat, the appellant is hefore this Tribunal.
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The learned counsel for the appeltant has argued that the entire
demand is raised by invoking proviso to Sub-Section 1 of ﬁ?;ectios"a 73

of the Finance Act, 1994, Further, they were the service recipient

and even if they were required to pay Service Tax for the same

under Section 66A of Finance Act, 1994, such Service Tex paid was
eligible to be avaited as Cenvat Credit, and that therefore, they had
ne intention to evade. He has further submitted that by reading the
provisions of said Section 66A with Sub-Rule 3 Clause (#) of

Taxation of Services {provided from cutside india and received n

india} Rules, 2006, if the services specified in Sub-Clause {zz2q) &

]

provided from outside Indiz and received in India shall be deamed

3 t0 be services performed in India. Section 66A read with said Rules
will mean thal the said services were performed in éI:,;_‘*;ciéa and
therefore, the recipient of the services was not liagble to pay Service

R Tax.

5. Heard the td. DR, who has supported the Order-in-Original and

Order-in-Appeat,

. Haviny convidicned e pval Conbenuans, we find hat entire demand
in the show-canse-nntice is raised hy invoking provise to Sub-
Section 1 of Sectiorr 73 of the Finance Act, 1444, The requiremant

under said proviso is that suppression or misstatemient etc. is t be

establiched separately and intention to evade Service Tax is to
ppetlant are

established separately for invoking said proviso. The appe
service receiver and they are entitled for credit of Service Tax paid

agi o

R as service receivers, and as a result, it could not be established Dy
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s Appeal No.ST/56021/14

navenue that the appellant had intention to evade payment of
Service Tax. Sincg, the i.rwtention ro evade payment of Service Tax
could not he established through the said show cause notice, the
said proviso was nat qvokable. As a result, the entire demand has
pecarme bad in Law. Therefore, the show cause nofice is not
sustainable. Since, the show cause notice is not sustainable, the
subseguent proceeding arising out of same are also not systainable.
wWe, therefore, sel aside the impuaned Order-in-Original and Order-

in~Appeal and aliow the appeal with consequential relief.

_(Di_ct_ated and Prongunced in the open Cpurt)

S e St
SHAKKARWAR) (ANIL CHOUDHARY)
R {TECHNICAL) MEMBER (JUDICIAL]

Vrie Copy

EE-ZIA00L
LLAHABAD- 211007




