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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD

ST/Stay/70244 & 70248/2016
APPEAL No.ST/70410 & 70414/2016-(SM)

(Arising out of Order-in-Appeal No. 259 & 260/8T/ALLD/2015 dated
15/12/2015 passed by Commissioner of Central Excise & Service Tax
(Appeals), Allahabad)

For approval and signature:

Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

1 Whether Press Reporter may be allowed to see | No

the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 18827

2. Whether it would be released under Rule 27 of | Yes
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy | Seen
of the order?

4, Whether order is to be circulated to the|Yes

Department Authorities?

Commissioner of Central Excise & 8.T., Allahabad Appellant
Vs, :

M/s. Surya Carpets Pvt. Ltd. Respondent
Appearance;

Shri Ashutosh Nath, Assistant Commissioner (AR) for Appeliant
Shri N.X. Singh, Consultant for Respondent
CORAM:

Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 15/07/2016
Date of Decision @ 15/07/2016

Final Order No 33705@1’{* 705@5 .«e(.l.oj !




2 ST/Stay/70244 & 7024872016
APPRAL No.ST/70410 & 70414/ 2016-(SM)

Per: Anil G, Shakkarwar

The above stated two stay applications and two appeals are
being taken up together for decision. Both the appeals are arising out
of common Order-in-Appeal No0.259-260/ST/ALLD/2015  dated
15/12/2015 passed by Commissioner of Central Excise & Service Tax
{Appeals), Allailabéd.
2. The brief facts of the case are that the respondent is
manufacturer and exporter of carpets and registered under Service
Tax, with the Depa;'tment.
3. Respondent had filed application for refund of Service Tax
amounting to Rs.2,37,697/- under Notification No.41/2012-ST dated
29.06.12 for the period from October, 2013 to December, 2013. The
said refund application was decided through Order-in-Original No. 44
(ST) Refund/Surya Carpet/2013 dated 06.12.2013, wherein the
original authority sanctioned the refund of Rs.37,639/- and held that a
refund of Rs.2,00,058/- was liable for rejection. For subsequent period
that is January, 2013 to March, 2013, respondent filed another refund
claim under the said Notification claiming a refund of Rs.3,17,027/-
which was decided through the Ordernin-Originail No. 45 (ST)
Refund/Surya Carpet/2013 dated 06,12.2013. The Original Authority
sanctioned the refund of Rs.52,448/- and held that the refund of
Rs.2,64,579/- was not admissible to the respondent. Respondent

preferred appeal against the above stated two Orders-in-Original. The



3 ST/Stay /70244 & 70248/2016
APPEAL No.ST/70410 & 70414/ 201 6-(5M)

sald appeals were decided through the impugned order in appeal
wherein the learned Commissioner (Appeals) has held as follows:-

“Therefore, I allow both the appeals with the direction te refund
Rs.2,00,058/- and 2,64,575/- to the appellant as per Law.

It is also noted that the Notification itself prescribed the admissible
rate of rebate of Service Tax paid on the taxable Service Tax which are
received by exporters of Goods and used for exports of goods as specified
in the Notification No.41/2012-ST dated : 29.06.2012.

In appeal No. 19/ST/APPL/ANG/2014, the amount of Rs. 22858.87
was rejected as time barred and Rs.686/- was rejected on account of non
production of original copy of Service Tax invoice vide Q-1-0 44 (S8T)
Refund/Surya Carpet/2013, Since the Appellant has not submitted any
documentary evidence to negate the factual finding of the Adjudicating
authority, 1 upheld the finding of the Adjudicating authority on these two
accounts,

Accordingly, the Appeal No. 19/ST/Appl/Alld/2015  and
20/5T/Appl/Alld/2014 are disposed of in the above terms. The impugned
0O-1-0 is modified to that extent,”

4. Aggrieved by the order, passed by Ld. Comimissioner

__(Appeals) the Commissioner of Central Excise and Service Tax,

= Aliahabad has preferred present appeals with a prayer to set aside the

said 01'der-in-Appea1. The grounds of appeal inter-alia stated that the

1d. Commissioner (Appeals) has over looked the fact that para 1 {c) of

Notification No. 41/2012-ST dated 29.06.12 clearly provides that
rebate under the procedure specified in paragraph no.3 shall not be
clammed, wherever the deference between the amount of rebate under
the procedures specified in paragraph no. 2 and 3 is less than 20% of
the rebate available under the procedure specified in paragraph no.2
and that the refund allowed by Id. Commissioner (Appeals),
difference between the amount of rebate under the said paragraph no.

2 & 3 is less than 20% and therefore, the Order-in-Appeal is

erroneous. 'ﬂ\



4 ST/ Stay /70044 & 7024872016
APPEAL No.ST/70410 & 70414/ 2016-(SM)

5. The Learned A.R. for Revenue presented in the case.

6. The Ld. Consultant for respondent has defended the order
passed by the 1d. Commissioner (Appeals).

7. 1 have taken into consideration the rival contentions. After
going through the operational part of the impugned Order-in-Appeal, 1
find that the 1d. Commissioner (Appeals) has held that the refund of
Rs$.2,00,058/- and Rs.2,64,579/- are eligible to the respondent. 1
further find that out of the claim of Rs.2,37,697/- the original
authority had allowed refund of Rs.37,639/- and rejected the amount
of Rs.2,00,058/- whereas the deference between Rs.2,37,697/- and
Rs.37,639/- 18 Rs.20,0062/-. Further, the learned Commissioner
(Appeals) had held that amount of Rs.22,858.87/- and Rs.686/-
rejected by the Original authority is as per Law. These findings are
contrary to the finding that the refund of Rs.2,00,058/- is admissible.
I, therefore, remanded the matter back to Id. Commissioner {Appeals)
to reconsider the whole issue and passed an appropriate order as per
Law. Both the appeals filed by the revenue are disposed accordingly.
As a result stay applications have become infructuous and they are

disposed of as infructuous.

(Dictated in Court)

- S
(ANIL 6. SHAKKARWAR)
MEMBER (TECHNICAL)
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