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(N THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT N 1

APPEAL No.ST/16H/0HDB)

{Acising oul of Oirder-in-Appeil o, 2172.213-CEMRT-12008 dated
24122008 passed by Commissioner of Centrad Faeoise & Customs
{ Appealsy, Meerat-1)
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Fina] ORDERNO.. 0265 (2016
Per: Anil G Shaklaorwar
This appeal s {iled by the Revenue againsl Order-in- Appaa] Mo,
EiE—Ei.3-{Zli.-“hil{'l'—l.-’ﬂﬂﬁﬁ dated 247322008 miszed by Cammissioner of Centrul
bxeise & Customs (Appeslsd, Moo
2. The respondents were providing the services under contract for
toading, untoading and shifling of sugar bags from the flooy of the
mills o sodown, from one godown 1o another godown o as desired
by their clients. Mfs Jaspal Darshan Lad and M5 Darshan Lal were
twstted with show cause notice dated 17.80.2007. The show cause
netice atleged that the respondents were providing cargo handling
service. ln the signal show catse notice two business entities were
issued with demand. M Jaspal Davshan Lal way called upon ta show
catise as 1o why Service Tax o the tune of Rs.24,16, 1004 for the
period from 16.08.2002 10 31.12.2005 should not be demanded from
i, 1 the same show cause notiee M Darshan Lal was calted upon
1o show cause as 10 why Service Tax to the tune of Rs.15,04,834/- for
the period from 01.11.2005 (o 31.03.2007 should not be recivered
from them invoking provision to Sab-section (1) of Sectior 73 of the
Finance Act, 1994, The smd show causc notice was adjudicated

through Order-in-Original dated 13.08.2008 wherem the original

authority has held that both the respondents were providing "Largo
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I Landling Gervice™ and confirmed the smid demand of Rs.24, 16,1004~

A s 15,04, B34/ and imposed penaitics.

-

3. Apgrieved by the said Onder-in-Original dated 13.08.2008
respondents preferred appeal before the Commissioner (Appeals)
which was decided through Order-in-Appeal Mo, 212-213-CIMRT 12008
dated 31202008 possed by Cammissener o Cennral Jixcise & ANTEHTIEES
(appealsl,  Meerat-d which s fmpugned  order, The learmncil
Conmmissioner (Appeals) hold as follows:-

e Jefenee put fortb Oils meries omsideration. Service tax 15 reguired 10 b paid onky
when Uie cargs is nslled Dy a carge handling seency as defined in Sed. GE{ 1Oz of
Wie Fimance Ak, 1999 Neitler the ippagned onder nor e show cause natice Das
mentimel that e sppellang bes wocarge lanilling agency. The sugar ok, in the ahsenco
af the regular contraston, fur it own convenkenes, oude the appeliant o swpervisss of
frblow trhvurers and the commizskn neat for Wie coalracior was piven 1 (e apypredlom
which they bad distributed ameng fellow Tahoteers.
1 Tind that loading, unkeading asd shitting of susar baps [eoen the floor of the
qatlls o e pedowr dows 0L apyr L Fall under corgo Tandling services.
sy v ol e torepoing facls and provizions of Taw oo the jssue, the activity of
g trpretlams iy nuod Appuar 1 e within the parview of “Cargd Handling Services” as
the uppeblon did et Taye any wargs andling agenuy ts fedquired uher sec. w5( 13w
Cul e Finanes Act, 1004 nor ey were warking is @ sy leawnedling nponcy @b mry etlier
" pluce except the aforesanl sugar milf wiiere dhey were warking actually ay labowrers,
However, the ssid activity Lo, sapply ol labour would bu Inore approprialely
- covered under e Crtegury of 10apoRer Fecuitolehd ngency aod ol carkn Tl limg
apenay service, Sinee the lsue in the impugned order as well a5 iy appeal is 1wt tefsted e
Manpower Reerditment Ageney, ns hetls the show cuwse motice ant Oin-0 of
mal il uwihority 1 cansl3ed cnby fu s ile tax povnbrbo a8 COEED liiiling, ageney.
Llenee i anplicabie service in this vase carmot Lo chasped b this slage.

L alse fimd that e adjudicating autlerity at jrara 4.9.2 luas stated thet ¥ am ol the
view 1hat e said miseellaneess actividy wuder the conteaers ol sugar in the sugar fesury
i e wetivity related 1o Uie handling of sugar nteided o e tramsyrorled subsequenthy by
e ineans af rawsport ke erucle, vail, ships on aiverall ole, This stateinent fi 1yt hased on
any prool of evidense o she oo of ducumentsitecords e ad thitse e v dhat the
fupentivn subacauently i5 0 emuspe Sl Loy any mcans of raospot i.e. [ragk, Ratl,
Ship or Adreeafl b merely u sEsn P,

The demund cannot be ratsed oA assunplicns ant presemptiong, The Hon' e
Supreme ot bas beld n fhe case of Adis Guin Mahtand Vs Stale of 4 Maharastra-AfR
T S0 O6R. Minding ol revenue autbuorifies baged o pure asswnpiion atd Gefjechue
s e eviduenee slould b quashed™. The Hon'ide CLSTAT Dave consistently held that
o hisedd o assurion and conjectures las e e se1 aside. T this regaed decisions
in fey Oold Commeryind Entepprises Vi UL HHMION 007 337, CHEGAT, Tup, Stedd
Dscluslries e COE TROS{7RY BT 492 CERAT, OB Vs Hardoan & Brathers 2001 {165}
ELT A58 CIESTAT, are refovant,

since the dems) igself doos net sustain, te iseue of penally beeomes redundarnt.

10 view of the foregning discussioms and findings, the fropugned order is set wsile
amid the appual is allowed with pomsequentiol beocfil i sy o the appodlants”
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4. Challenging the said  Orderin-Appeal dated  24.12.200%
Commissioner of Customs, Central Yacise & Serviee Tax Meenua-]
fas preferred this appeal and prayed to set aside the sald Chder-im-
Appeal. The pround of appeal is that as por CBEC Cireutar dated
01082007 if the carge handling service is provided by mdividual that
does not come under the preview of taxability. o the instang casc
Cargo Handling Service is provided Dy parinership fim hence the snd
Circutar is not applicable.

5 Heard the Learned Departmental Representative. He hiss
reiterated the ground of appeal and refied on this Tribunal’s Rudimg m
the cuse of Maharals Group & Associates Vs Commissioner of
Central Bxcise, Japur 2016 (413 S.T.IR. 631 {Tri-Deld. Mo pleaded
that in the case of Maharaja Group & Associutes {supra} Muaharag
group provided manpower {0 do certain work and claimed that thelr
cervice fafls under manpower recouptent r suppiy service and not
wiler carge handling service. This ‘Tribunat has held thal in the saicd
case the service was not rendered by an indiv il but by e propriety
concem and held that the service was cargo hmdling service, The
1 earned DR further argued that in the case belore this Tribunal the
services were rendered by parinership from and not by madividual and
that it should be classified under "Cargo Handling Services”.

. The Learned Advocate dor 1'c:4pm;'dem submitied that in the
show cause notice or ihe proceedings nowhere any evidenie was

provided to establish as 10 what work was exactly carried out by the

manpower o whom the service receivers have paid. The invaoices
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witich wore raised by he sorvice providers giving details of the
corvices rondered 1o the service receivers were not refied upon in the
whole procecdings, flather i was not necessary that each and every
i of contract is puptemented (b & £asc, Further, he has pleaded thal
Darsan Fal in his saloment dated 2%.06.2007 has stated thal the
gervices provided by hum cludes shifting of sugar bags from
conveyer beti 1o deferent podowns, stocking there and foading of such
Baps of) frucks, Further, he hias refied on this Tribunal’s dectsion inthe
case of Gayvtrl Congtraction Co. vy Commissioner of Central xcise,
Jaipuar 2012 (25} $ TR, 259 {Tri-Del.) This Tribunal in the said case
has field that shifting of goods within factory premises will not come
within the scope of cargo handling, services, Therofore, their case 18
squarely covered by the case law in e case of Gaytrl Consiruction
(oo, (supra).

7 We have carefully gone through s rival contentions, We find
shat in the case of Maharaja group and Associates (supra) the work
was relaed Lo opening of wagon doors, cleaning, and closing of doors
fjer centent loading. ft was also observed by this Tribunal in the siid
case That e services rendered in that case included weorks refating to
packing cement tto bags and Jeading of the packed bags Lt0 Wagoss
and trucks as well as stocking of pucked bags on platform ar godown
s he cage may be. The handling of goods was hot within the faclory
premises in thal case where as L the case of Gaytrl Construstion Co,
{supra) the service was coluted 1o the shifting of goods within ihe

fuctory premises. In the present casc algo in the absence of any
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evidence produced by revenue thad the manpower supplied by
respondent carried out mry work ontside the factory premises snd in
view of the statertent stated above 1t to be held that the manpower
was shifting the goods witinn the factory premises. Therefore, we are
inciined to hald that the present case s squarely coverad by this
Tribunal’s ruling n the case of Guyvin Constroction Co. (supra) aed
following the said ruling we held that the services rendered in the
present case do not fall under Cargo Handig Service. Therefore, we
do not find any infionny i the ovder passed by the learned
Commissioner  (Appeals) requirmg any  tterference by ous We

dismissed the appeal filed by the revenue, No Costs.
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