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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

APPEAL No. E/1288 & 1289/2010-EX[DB]
(Arising  owt  of Order-in-Original  05/Commissioner/GZB3/2009  dated

20/05/2009 passed by Commissioner of Customs, Central Excise & Service
Tax, Ghaziabad.}

M/s Baba Vishwakarma Engincering Co, (P) Ltd.

Shri Anupam Kamboj, Director of Baba Vishwakarma Engineering

Co. (P} Ltd. Appellant
Vs,

Commissioner of Central Excise, Ghaziabad Respondent
Appearance:

Shri A. P. Mathur, Advocate, for Appellant

Shri Sandeep Kumar Singh, Deputy Commissioner (AR),  for Respondent

CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Fon’ble Mr. Anil G, Shakkarwar, Member (Technical)

FINAL ORDER NQ. 7F04-23-F04:30/201 1

Per: Anil Choudhary
The present appeals are filed by the appellant,

Baba Vishwakarma FEngineering Co. (P} Ltd. & Shri Anupam
Kamboj, Director of Baba Vishwakarma Engineering Co. (P)
Ltd. against Order-in-Original No.
05/Commissioner/GZB/2009 dated 20/05/2009 passed by
Commissionier of Customs, Central Excise & Service Tax,
Ghaziabad.

2. Heard both the parties.



2 Ex. Appeal No. 1288 & 128910

3.  The issue in these appeals is regarding applicability of
Rule 8 (3A) of the Central Excise Rules, 2002. The Show
Cause Notice dated 20% May, 2009, have been issued on the
fact that for the period May, 2007 to December, 2007 the
éppeilantassessee had contravened the provisions of Rule 8
{3A) of the Central Excise Rules, 2002, For the said period, a
separate Show Cause Notice No. 10/Commissioner/GZEB/08
dated 25t July, 2008 was issued demanding Cenvat credit
amounting to Rs,1,58,56,152/- utilised by the appellant
unlawfully during the above said period of default in
Cash/PLA along with interest. We find that the said issue

stands settled vide Final Order of this Tribunal No.

52314-52315/2015-EX[DB] dated 24/07/2015, whereby it

was held that so far the amount of Rs.1,58,56,152/- is
concerned the proceedings under Rule 8 {3A) of the Central
Excise Rules, 2002 are not sustainable. Accordingly, the
appeal was allowed.

4. The present appeal also appears to be an offshoot of the
said default as it refers the Show Cause Notice dated 20
July, 2008 and refers to the same facts. Further mentioned
that for the month of January, 2008 it came to notice that
duty payable Rs.4,60,588/-(Basic} + Rs.9,592/- (Education
Cess) + Rs. 4797/~ (S. H. Ed. Cess), aggregating Rs.4,74,977/-
was paid by the appellant through Cenvat whereas it was
mandatory on the part of the appellant that the payment of

duty for the month of January, 2008 should have been



3 Ex Appeal No. 1288 & 1280/10

discharged in Cash and on consignment-wise, as provided
under Rule 8 (3A) of the Central Excise Rules, 2002, Similar,
observations are there for the month of February, 2008,
March, 2008, April, 2008, May 2008, June, 2008 & July,
2008. It is observed that on scrutiny of ER-1 it came to notice
that duty payable from PLA shown at Rs.9,74,355/- (Basic) +
Rs.19,560/- (Education Cess} & + Rs.9,861/- (3. H. Ed. Cess)
and duty payable from Cenvat account was shown at
Rs.20,42,031/-. The amount shown as payable from PLA was
not deposited by the appellant within 30 days from the due
date. The said amount was deposited by the appellant
through GAR-7 Challan at later date during the month of
November & December, 2008 along with interest Rs. 42,110/~
. Similarly for the month of September where amount shown
~as  payable vide through PLA was Rs.8,07,435/- +
Rs.16,181/- + Rs.1,803/- and duty payable from Cenvat
credit account was shown at Rs.41,81,260/-, the amount
through PLA was not deposited by the due date that is S
October, 2008 and the said amount was deposited later on
20t January, 2009 along with interest,

5. So far the matter relating to July & September, 2008 is
concerned, we find that the said issue have been settled by a
Coordinate Bench of this Tribunal in GEI Industrial System
Ltd. Versus Commissioner of Central Excise, being Final
Order dated the 21/10/2016 reported at 2016-TIOL-3175-

CESTAT-Delhi, wherein after considering the stay granted by



4 Ex. Appeal No. 1288 & 1289/10

: Hon’ble Supreme Court in the case of Indsur Global Lid.
reported at 2014 (310} E.L.T. 833 {(Gujarat} being stay order
dated 24" Septernber, 2015, this Tribunal distinguishing the
same and relying on the ruling of the Apex Court in the case
of Jayaswal Neco Ltd. reported at 2015 (322) E.L.T. 587(SCJ,
wherein it has been interpreted the terms “pay excise duty for
each consignment by debit to Account Current” held that if
could not be said to be the only mode of payment of duty
during this period. Payment through Cenvat credit is also a
valid mode of payment. Accordingly, the appeal was allowed
by this Tribunal setting aside the demand under Rule 8 (3A)
of the Central Excise Rules, 2002.

6. We find that the issue herein is squarely covered by the .
ruling in the case of GEI Industrial System Ltd. (supra).
.Accordingly, we allow these appeals and set aside the

impugned order.

(Dictated and pronounced in Court}

Sd/- sd/- v
(ANIL. G. SHAKKARWAR) {ANIL CHOUDHARY)
Memb%t(ng_HNi(EAL!— Member{JUDICIAL)
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