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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. Ef1347/2008-EX[SM]
(Arising out of Order-in-Appeal No. 134-ST/APPL/KNP/2008 dated
31/03/2008 passed by Commissioner of Central Exeise & Customs

(Appeals). Kanpur)

Allahad ad Tannery Pvt, Ltd. (fermerly Alahel ad Tannery)

AppeHant
Vs.
Commissiener of Customs & Central Excise, Kanpur Respondent
Appearance:
Shiri Jitendra Kumar (Advocate) for Appellant
Shri Sandeep Kumar Singh (Deputy Commissioner) Tor Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearmg : 30/06/204 %
Date of Decision : 30/06/2047

FINAL, ORDER NO- /083 6/ Lol d ...

Per: Anil Choudhary

The issue in this appeal filed by the appellant—assessee
a manufacturer and exporter of leather products is against
rejection of the refund claim of Service Tax paid during the
period January, 2005 to August, 2005 on Reverse Charge
Basis on the services received from outside India.
2. The brief facts are that the appellant had deposit;d
Service Tax on the services received {rom cutside India being

service by their agents, located outside India in procuring

p



orders for export sales. The appellant had deposited the
Service Tax under protest on demand being made by the
Revenue during the peried January, 2005 to August, 2006.
Thereafter on being so advised, the appellant filed refund
c}ai:m on 24 January, 2007 for Rs. 17,94,864/- on the ground
that l'.h(ffy.lel'(;‘ an exporter and hence, not in position to utilize
Cenvat Credit on ‘input services’. The Deputy Commissioner
rejected the refund claim on various grounds like the
appellant availed -duty d -awback, and that the commission
paid is not verifiable with the shipping bills etc. Being
aggrieved the appellant preferred  appeal  before learned
Commissioner (Appeals), who vide the impugned order was
pleased to uphold the rejection. Being aggrieved tie appellant
is before this Tribunal.

3. Heard the parties,

4. Having considered the rival contentions | find that in
view of the ruling of Hon'ble Bombay High Court in Indian
National Shipowners Associalion reported at 2009 (13) STR
235 which have been confirmed by the Hon'ble Supreme
Court it have heen held that no Service Tax is leviable on
reverse charge prior to 18 April, 2006 when Section 60A was
enacted in the Finance Act, 1994 . In this view of the matter }
hold that the appellant is entitled to refund of the amount
paid by them under protest on Reverse Charge Basis, which
is related to the period prior to 18 April, 2006, Accordingly, 1

allow this appeal with consequential benefits and set aside

M\



APPEAL Mo, B/ 1547 2008-TXSM]

L)

the impugned order. 1 further direct the Adjudicating
Authority to grant the refund with interest as per rules within

30 days from the date of receipt or service of the copy of this

order,
{Dictated and pronounced in Court} .
Sdf-
(ANIL CHOU DHARY)
Member(JUDiCIAL)
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To

Appellant as per address in table below

Respondent as per address in tabile below
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Assu, Registrar
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EAT7602010 ARUN KUMAR PARTNER
U/A-29, Banglow Road, Jawahar
Nagar, Delhi,

; EAT6H2010 SHRI GULAB SINGH
PARTNER
U/A-29, Banglow Road, Jawahar
Nagar, Delhi.
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£/1759,1760 & 1761/ 2010-EX[DE]

IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I
APPEAL No.: B/ 1759, 1760 & 1761/2010-EX[DB]

(Arising out of Order-in-Original No. 04-11KCommissioncn’GZBfEOIIO
dated 29/03/2010 passed by Commissioner, Customs, Central Excise &
Service Tax, Ghaziabad)

Ja-gannath Dalip Singh,
Arun Kumar Partner,

Gulab Singh Partner AppeHant
Vs.

Commissioner of Central Excise, Ghaziabad Respondent
Appearance:

Shri S. D. Gaur (Consultant) for Appellant
Shii Rajeev Ranjan (Joint Conunissioner) for Respondent
CORAM:

Hon'ble My. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing : (6/07/2017
Date of Decision ¢ 06/07/2017

FINAL ORDER NO=.[D.6 JA0EH !/..?_9.} Fd

Per; Anil Choudhary
The issue in appeals is whether the appeliant

assessee have paid excise duty correctly under the provisions
of Section 4 (;f‘lthe Act, instead of Section 4A. Further issue s
whether the show cause notice is barred by extended period
of limitation.

5. The brief facts are that the appellant —J agannath Dalip
Singh, is manufacturer of Branded Chewing Tobacco under
the brand name MOAR CHHAP’ falling under Tariff item No.
04039910 of the first schedule o the Central Excise Tariff

Act, 1985 with effect from 01/03/2005. The other two




2 E/1759,1760 & 1761/2010-EX{DB]

appellants are the partners of the said firm. Further facts are
that by insertion of a new entry No. 24A in the Notification
No. 13/2002 - CE(NT) dated 01/03/2002, as amended vide
Notification No. 10/2003(NT} and dated 01/03/2003, the
product of the appeliants, that is branded chewing tobacco
was brought under the maximum retail price (MRP)/retail
sale price — RSP, based assessment, to be asséssed to duty
under Section 4A of the Act. Accordingly, the appellant
started payment of excise duty on their product, irrespective
of the size of the package, under RSP based assessment. The
appellant started manufacture of 9gm. purias/ pouch of their
product with effect from 01/03/2004 to 31st of March 2008.
Further facts are that the appellant vide the letter dated
19/02/2004 addressed to the jurisdictional Assistant
Commissioner, with a copy to the Range Officer informed as
undey: -

"It is for your informafion that we are packing chewing
tobacco ~ MOAR CHHAP - in a pack of 9gm each. These
purias of 9gm each are packed in a wholesale pack containing
20 Purias. The retail sale pack containing 9gm is exempt from
marking MRP under Rule 34 of the Standard of weights and
measures {packaged commodities) Rules, 1977.

In view of the above facts and legal provisions we will assess
the duty of excise under Section 4 of the Central excise Act,
1944 with effect from 01/03/2004."

3.  Further, the appellant again vide their letter dated first

g



3 E/1759,1760 & 1761/ 2010-EX{DB]

of March, 2004, addressed to the Assistant Commissioner - C.
Ex., with copy to the Range, informed as under: -

"In continuation to our letter dated 19/02/2004, it is for your
information that we have started assessment of chewing
tobacco under Section 4 in place of Section 4A of the Central
Excise Act, 1944

4,  Whereas, as intimated by the appellant through their
letters dated 19/04/2004 and 01/03/2004, the appellant
started making assessment of the products, of packages size
9gm, under Section 4 of the Act with effect from
01/03/2004°., Further facts are that the appellant was
regularly filing their returns with the Department and paying
the tax as assessed by them under Section 4 of the Act. There
was an inspection in the factory premises of the appellant on
01/04/2009 to enquire the pattern of sale, that is under
Section 4 or 4A of the Central Excise Act, method of
valuation, nature of packing and the MRP of different
packages of different grams during the period 2004 to 2008.
The statement- t;)f one Mr. Vinod Kumar Tyagi, the authorized
Representative of the appellant was recorded under Section
14 on 01/04/2009, who inter alia stated as under: -

(i} That during the period beginning from 01/03/2004 to
31/03/2008, they had inter alia manufactured the Purias of
9gm with MRP printed on if.

(ii) That after 01/03/2004, they have paid Central Excise

/iﬂ%

duty on the packages of 9gm under Section 4 of the Act.



4 E/1759,1760 & 1761/ 2010-EX[DB]

{iiijj That inter alia, they have cleared the 9gm packages as
packed in Multi-piece pack, in the following manner: -

(a) 9 gms x 20 Purias

(b) 9 gms x 27 Purias

(iv) That they sell their producté to the traders with MRP
printed on it, who sell it in' the retail.

(v) That they are enclosing a detailed chart, year wise, month
wise, packing wise details of the value under Section 4 or 4A
of the Act, as the case may be, along with MRP wherever it
was available with them of their products, for the period
beginning from 01/03/2006 to 31/03/2008.

(vi) That with regard to the MRP of the product cleared during
the period beginning from March 2004 to March 2006, the
same jis neither available with them nor they can make
available the same.

(viij The appellant inter alia also provided the packing
material of some of the products duly signed by them as used
by them currently.

5. [t appeared to Revenue that the party was engaged in
packing their goods into 9.0gms package, commonly known
as Purias/pouches in the trade parlance. The packages of
6.0gms where further packed in multi-piece packets. One
multi-piece packet containing 20/27 Purias of 9.0 gms having
weight 180/243 gms respectively. These multi-piece packets
are further packed in bags/cartons for the purpose of

distribution and transportation in the wholesale trade.

N



5 1/1759,1760 & 1761/ 2010-EX{DB]

Whereas, clause b’ of Rule 24 of the Standard of Weights &
Measures (Packaged Commodity} Rules, 1977 (hereinafter
referred to as SWAMPCR, for short), as it existed at relevant
timef{as referred by the party in their aforesaid letter) reads as
under: -

Rule 34

"nothing contained in these Rules shall apply to any package

containing a commodity, if-

(b} the net weight or measure of the commodities, 20 gm or
20 ml or less, if sold by weight or measure.”

{Quantity of “20 gm or 50 m] or less” has been substituted by
“10gm or 10ml! or less” vide G.S.R. 425(E) dated 1770772000
with effect from 13/01/2007). Further past amendment,
clause ‘b’ of Rule 34 provides ~ that the net weight or measure
of the commodity is 10 gm or 10 ml or less, if sold by weight

Or measurce.

8. It appeared to Revenue that for the provisions of clause
b’ Rule 34 of SWAMPCR, exempts only packages containing a
commodity if the net weight or measure of the comrodity, is
20 gm or 20 ml or less, if sold by weight or measure, hence,
exemption is not available for goods in question to the
assessee as the exemption is subject to the condition that the
products should be sold by weight or measure. Further

alleged that, It is a matter of common knowledge/trade

jg/&-\



6 T/1759,1760 & 1761/ 2010-EX{DB]

parlance that the pouches of chewing tobacce {and pan
Masala/Gutka etc.) are sold in the market by MRP/RSP in
numbers and certainly not by weight or measure. Thus for
this reason, it appears, that the exemption from marking
‘retail sale price’ is not available to chewing tobacco Purias of
9 gms, since these are not sold by unit weight or by unit
measure in the trade. It further appeared to revenue that
based on the statement of the authorised signatory, it
appears that they are not clearing the goods in the packing
below 20 gms/10 gms, but actually clearing___the same in a
multi-piece pack of 180 g/243 g (9.0 gms x 20 Purias = 180
gms and 9.0 gms x 27 Purias = 243 gms). This appeared to be
the position up to 12/01/2007 and after amendment of Rule
2() and doing away with legal concept of “multi-piece
package” under SWAMPCR, single 9.0 gms Purias also do not
appear to get benefit of Rule 34{b) for aforesaid 1*éasons.
Further Rule 2(j) of SWAMPCR reads as follows
"multi-piece package” means a package containing two or
more individual packaged or labeled pieces of the same
commodities of identical quantity intended for retail sale,
either in individual pieces or the package as a whole;
Illustration : a package containing 5 toilet soap cakes net
weight 20gm each, total net weight 100gm is a multi-piece
package.

Accordingly, it appeared that in the facts of this case

one package {multi-piece package) contains 20/27 Purias of

A



7 E/1759,1760 & 1761/ 2010-EX{DB]

9.0gms, each as stated in para 2 above, and the total weight
of one package is 180gms/243gms. Further, the provisions of
Rule 17 of SWAMPCR provides - Additional declaration to be
made on multi-piece package -~

“But every multi-piece packet shall be thereon in addition to
the declaration as required to be made under in the provision
of these Rules, a declaration of - the number of individual
pieces of the commodity contained thereto, sale price of the
multi-piece package.

Provided that where individual pieces contained in a multi-
plece package are packaged or labeled separately and are
capable of being sold separately, each piece shall bear
thereon a declaration as the quantity and the sale price
thereof.”

Rule 17{2) - If individual pieces contained in the package do
not carry retail sale price, it shall carry a declaration that
they are not intended for retail sale,

It a__;?_peared that the exemptions what in Section
under Rule 34(b} is not available to the appellant in view of
the provisions of erstwhile Rule 17 of SWAMPCR and
accordingly, they were required to mention the MRP on the
multi-piece package, and thus liable to be assessed to Excise
Buty on the value as applicable under the provisions of
Sectionn 4A of the Act. Further, rel.iance was placed on the
ruling of the Apex Court in the case of Jayanti Food

Processing Private Ltd VErsus CCE, Rajasthan



§  E/1759,1760 & 1761/ 2010-EX[DB}

2007(215)E.L.T. 327{SC} wherein the Hon'ble Supreme Court
inter alia, held as under: -

"When wé read these rules along with provisions of Section 4A
of the Act, it would be clear that where there is a general
exemption like Section 34, under the SWM (PC) Rules, such
goods and/or packages of such goods shall not he covered by
Section 4A(1) and (2) of the Act. However, all such paclages
which are covered under Chapter-Ji, more particularly under
Rule 6(1}(f), Rules 15, 16 and 17, would be governed under
Section 4A, as such packages are 1'equired to declare the
retail sale price on the packages”. Further, reliance was
placed by Revenue on the ruling in the case of Vernica Herbs
versus CBEC New Delhi {2004 {163) ELT 160], wherein the
Hon'ble Madras High Court under the fact tﬁ_at the party was
engaged in the manufacture of herbal hair dye which was
being packed in sachets of 8gms and 6gms, such pouches
were being packed in a mono carton. The Hon'ble Court in
para 15 of its order held that -

“aA perusal of these provisions make it clear that articles
packed in separate pouches by the petitioner can be termed
as multi-piecce package and such pouches can be sold
individually in single piece or together in a mono carton of six
pouches. The contention of the petitioner that exemption
under Rule 34 would be applicable'is not acceptable. Even
though the net weight is less than 10gms, it is evident that

the article is not intended to be sold, either by weight or by

o



O B/1759,1760 & 1761/201 0-EX[DB)

measure as contemplated under Rule 34(b}. The contention
that clarification issued by Respondent No. 1, has the effect of
whittling down the exemption granted under Rule 34, is ntot
at all acceptable.” Reliance is also placed on the CBEC
Circular No. 492/58/99 - CX dated 02/11/1999, wherein the
board was clarified the doubts raised as regards charging of
such duty with reference to MRP under Section 4A in respect
of multi-piece packages on the basis of claim made by certain
manufacturers, that there is no requirement for declaration of
retail sale price on such packages under SWAMPCR or any
other Rule made thereunder. Upon consideration, the Board
examined the definition of multi-piece package, which means
a package containing two or more individual packaged or
labeled pieces of the same commodity of identical guantity,
intended for retail sale, either in individual pieces or the
package as the whole.

Illustration : — A package containing “S toilet soap cakes net
weight 20g eﬂgch, total net weight 100g” is a multi-piece
package. The Board clarified that as per the opinion of Law
Ministry, the exemption under Rule 34(b} is applicable to a
package containing a commodity and this exemption does not
appear to be applicable to multi-piece packages.

Based on the above opinion of the Law Ministry, it is clarified
that declaration of retail sale price of multi-piece packages
and individual pieces contained in such multi-piece packages

(if suich individual pieces are capable of being sold separately}

P



10 E/1759,1760 & 1761/2010-EX{DB]

are statutorily required under Rule 17(1) of the SWAMPCR,
1977. In view of the statutory requirements for declaration of
retail sale price under the SWAMPCR for multi-piece package,
it is clarified that in respect of multi-piece packages of a
commodity ‘intended for retail sale’ and which are notified
under Section 44, they shall be assessed to excise duly under
the provisions of Section 4A of Central Excise Act, 1944,
Upon such premises it appeared to Revenue that the
appeliants are required to pay duty on the basis of MRP
under the provision of Section 4A of the Act _‘gnd accordingly
differential duty was computed and the duty found short paid
have been demanded vide the eight show cause

notices, The details of which are as under:-

SCN No. Period Qty. |Demand
07709/dL.04 /04 /2009 2003 to 2007 -0 Ggms 3,41,51,532.00
Q32009 dt. 04 /04,2009 March 05 to 2007-08 Bgms ¥,35,8B8,049.00
36/ Adc /09 aL.04 /04 /2009 3607-08 7.5gms 23,93,443.00
37 Adc /GG dt. 04 704 /2000 2003-04 to 2006-07 Ggm 6,44 ,444.00
A8/Ade/00 dt. 28704 /2009 April 08 to Sept08 7.5gm 30,68,186.00
42 facde /09 i 14 /0572000 October 08 to Mareh 09 2.8gm 37.50,088.00
6.0gm
7.50m
03700 dt. 04704 /2009 March 04 to 2004-05 fogms 18 552,00
4704 dt. 04 /0472009 O1/04/2007 to 31/0372008 | 5gms 47,971.00

The show cause notices were confirmed vide Order-in-Original
dated 29 March 2002, and proposed demand confirmed with
equal amount of penalty. Further penalty of 15 lakhs each

was also imposed on the partner{s) of Jagannath Dalip Singh,
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namely - Arun Kumar and Gulab Singh under Rule 26 of
CER. Being agrived appellants are before this Tribunal.

The Learned Counsel for the appellant states that
it is nowhere the case of Revenue that the bigger pouches of
20/27 purias were having retail sale price, MRP/RSP on
them, The Learned Counsel further states the bigger pouches
were meant for sale in wholesale, to the intermediaries in
trade, and there is no evidence brought on record DY the
Revenue that such bigger pouches containing 20/27 tobacco
purias were also being sold in retail market at MRP/RSP. It is
mentioned in para 4.2 of the impugned order by the Learned
Commissioner as follows: -

"] observed that Shri V.K. Tyagi, authorized representative of
the party in his statement dated 01/04/2009, recorded under
gection 14 of the Central Excise Act, 1944 admitted that MRP
and weight is printed on each pouch/Puria, which is further
packed in a packet. He also admitted that the packet is
further marked with MRP and weight of each Puria contained
in one packet. .:I‘Jhis means that weight and MRP of the packet
is also made clear to the customer, I also find that individual
puria/pouch is capable of being sold separately. The party
has contended that they clear chewing tobacco In gunny
bags/cartons containing 144 packets with each packet having
different number of Purias/pouches and these gunny bags
are not meant for retail sale to the ultimate consumer. As

such their packing is wholesale package. This contention of

A9



172 15/1759,1760 & 1761 /2010-EX{DB)

the party is not correct and acceptable in view of the fact that
i retail market it is the Puria/pouch which is sold to
ultimate consumer, not the gunny bags having packets. Also,
I find that party’s authorized representative in his statement
dated 01/04/2009 has inter alia admitted that they clear the
Purias/pouches packed m fhe packages with MRP printed on
it to the traders who sell it in the retail market. In view of
these facts, | observe that the pouches/purias cleared by the
party are in multi-piece package.”

9. The Learned Counsel have taken us to the complete
statement of Shri V. K. Tyagi and submitted that there is no
such admission on the part of Shri V. K. Tyagi, that the bigger
packets of the pouches containing 20/27, and/or more than
10 Purias marked with MRP. Mr. V. K. Tyagi has categorically
stated that it is only the individual Puria of 9gms or less,
which is marked with MRP and the weight.

10. Learned AR for Revenue have relied on the impugned
order.

11. Having considered the rival contentions we find that
wholesale package have been defined in the Package
Commodity Rules as meaning a package containing —(i} Retail
packages, where such first mentioned package is intended for
sale, distribution or delivery to an intermediary and is not
intended for sale direct to a single consumer, or (i) a
commodity sold to an intermediary in bulk to enable such

intermediary to sell, distribute or deliver such commodity to

74A9q



13 E/17591760 & 1761/ 2010-EX{DB]

the consumer in sirmilar quantii:i‘es, or {iii} packages
containing 10 or more .than 10 retail packages provided that
the retail packages are labeled as required under the Rules.
Accordingly, we find that the larger pouches containing more
than 10, under the admitted facts, 20/27 Purias are
wholesale packages. Further we find that there is no material
on record that such wholesale packages were marked with
- MRP or where intended for retail sale. Under such
circumstances we hold that the appellant was entitled to
assessment to duty under the provisions of Section 4 of the
Central Excise Act in respect of the retail packages in
question. Under such circumstances, W€ find that the
impugned order is not sustainable and accordingly, we set
aside the impugned order, and allow all the appeals with

consequential benefit to the appellants.

(Dictated & Pronounced in Court)

; “//‘(f.-,l"} bl
-Sd/- -Sd/-
{ANIL G. SHAKKARWAR) {ANIL CHOUDHARY}
Member(JUDICIAL)

Member (TECHN!CAL)
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