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M/S RATHI UDYOG
LIMITED, ISPAT NAGAR,
GHAZIABAD
4 BALSTA2007 SH_ P'C. RATHL _
DIRECTOR,
M/S RATHI UDYOG LTD,,
ISPAT NAGAR,
GHAZIABAD.

Name and Address of
Respondent

’ -C.C.E. GHAZIABAD
C.G. O. Complex-II, Kamla
Nehru Nagar, Ghaziabad
201302




-C.C.E, GHAZIABAD
C.G. Q. Complex-If, Kamla
Nehru Nagar, Ghaziabad
201302

-C.C.E. GHAZIABAD
C.G. O. Complex-II, Kamla
Nehru Nagar, Ghaziabad
201302

-C.C.E. GHAZIABAD
C.G. O. Complex-1I, Kamla
Nehru Nagar, Ghaziabad
201302

Cither Appellants and Respondents as per Annexure

Copy To
9Advoestels) / Consultam(s):

Prabhal Kumar
B-S5HBASEMENT),
SARVODAYA ENCLAVE
NEAR MOTHER

INTERNATIONAL SCHOOL

NEW DELHI
DELHI

Rajesh chibber
FA-9, KAVI NAGAR,
GHAZIABAD,

Up




11 Bur Association, CESTAT, Allahabad : Lk
12 Director Publications, Customs, Excise. LP. Estate, Delhi

13 M/s Centax Publications Pvi. Lid,, 1512-13, Bhishm Pitameh Marg, New Delhi-3

14 Company Law Institute of Tndia Put. Bad., Mo.2 (old ne.36), Veithyaram Street, T. Magar, Clennai-17
15 Taxmann Allied Service P‘\ft. Ltd., $9/32, New Rohtak Road, New Defhi-110003

16 LAWCRUX Advisors Pvi. Ltd., LAW House, 1-8, Sector-10, Faridabad 121003 (Maryana)

17 TaxIndiaOnline.com Pyt Ltd,, 2nd Floor, Vasant Arcade, Vasant Kunj, New Trelhi - 110070

18 Mari( Professional Services Pvi. Lid., 108, Everest Block, Aditya Epclave, Hyderabad - 38

19 The ICFA! socicty, 52, Nagarjuna Hilt, Punjagutta Hyderabad.-500082

20 M/S Knowledge Processing PvL. Etd.(laxmanagcmcmindia.com},}?F—19,1 st Floor,Cross River Mall, CBD
Ground,Near Karkardooma Court,Dellu-110032

21 CDUR. 22 Office Copy /A/Guard File %

Asstt, Registrar




_E/1369-1 572/2007 EX[DB]

nglml No. _:___I'FHCOmmI JGZB/2007 d*lt(,d

' 11,_01 Oldt_ax in-
ise - & Customs

Commassmnei oi_ ’Cenhal B

_(f\l_lsmg
B f”OO? paswd by :

Rithi, Director & SH. P.C; Rathy, Director -

mnnussmncrof ‘Central Txcise, Ghaziabad, =+ =0 . “Respondent: .

: _)1‘10’11 4 nce

. -';'-S}m "_}CS}‘L
' -'-._LH‘HO*’EOOJ) _ 5
Shri: Rcue{,\r 1\&11&11 J omt C,ommlssmnel (AR)

Chibber, Advoeate . (n - Appeal 1\@ | B/1569/2007 & .';_
- fer Appellant -
fm Ruspondem

o :':LORAM

o :'i-.Hon’ble Mr. Anil (,houdhfuy, Member (Judmmﬂ
'3-‘3.Hon’ble M1 Aml G. Shfikl»;a_wm Membe: (Techmc&l)

L




Date of Hearing & Date of Decision : 04/1 0724

FINAL ORDER NO.. 721067 7.0.092/.2

:;Pe\l_ Aml(: Shaldkarwar o
B ‘The present four appellants were’ jssue w

:\__.flsﬁow"(:ause Nouce. Therefore, the appeals are ¢

::'_ f51' decision. o

2. }'The brief facts of the casec are that the above four -
. appcllants were 1ssued with a Show Cause Notxcc No,
SO/MRT/Commlasmnm ate/96 cldted 31 1’3 1996 Thl ough
the sald Show Cause Notice M/s Ralhl Udyog anted {RUL}

{ . 'lwcw called. upon to show caise as to WhY a%essablc vcﬂuc of
all the clearances of S.8. Flats duri mg thc penod from \dauh

- -'?;-:2:_'1994 f0 29-11-1995, be not enhdnced to Rs. 27 ooo/- Per.

-Memc Ton asscssable value of all Clearemces of S S Wach &

Scrap durmg the penod from March .1994 to M’LI‘Ch 1996- S

'bhould not be enhfmced to Rs.15 OOO .er Nlctm, Tou, ‘th,__ L

.ck,arances of aﬂ the 111ghel leut OAQ :T‘lats durmv the'_

-pcrlod fmm 05~ 08- 1993 to F@hrum*y 1994 be not tzcated dS.

S I“lats “the clearancc of all 0. A S. Flats durmg th-:‘:

flom \fia_rch 1994 to July, 1994 be not tlcatcd as S s, Plaib

T ;
i

Bt and the assessable value of the same should not bo enhancod_'

to Rs 27 OOO/ Per Memc Ton, Lhc assessable value of aﬂ thc, o "

- --_clearamccs of S S, Rounds dunng the .penod from T\;‘Ialch
_-to June 1995 shoald not bc enhamccd to Rs 2’7 OOO/

s Metrlc ‘on, the cleara.ncee of T'C} R. qus, M S T\IL dnd-

""te & Scr ap should not be treatc,d as’ acmai clccu ances

du n'g'*iApriL 1994th Sepjc_gm};&__er _1__1t;f__q1_;_F_*_:,x__c;_l_s(;_,-_ci-my of




shoud not ‘be, demand(,d under

-'\:of entra Excme Act 1944 Centlal EXCIS‘C duty

Scc‘uon

"-of Ra 14 04 5*30 / .-_on clcara_ncc of S Wa‘ste & Scrap durmg

d'.- 'fyon{ :Maic 1994 to_ Marc,h ]996 for' th¢

- the - 'p_f;rio

¢ 68 / : 'shoulc, :'1101 bc- d"' anded

" :d'iffér'é___iiﬁa-l valiue,

.f_.RS 32 0‘3 lOO/ Shouid not be: dcmanded under-

1011 1 lA 01 Cemral E}xClSB Act, 1944 Centrai Exc1sc duty

of |Rs }o 9@ 61 757/ ~on, the. clearances of Bars and Ro_djs_,

"':M S RIL and Wastc & Scrap. during the period from Aplll

o _1994 Q: -._§_e_1at¢mbg;', . -1996 - for.. the  total value of
 Rs:1,06,64,11,719/ - should not be demanded under Section

11A of Central Excise Act, 1944 and why interest on said




_.._{_‘.3\'-_;'!1(."}}(:.‘{4.'- JRY TN )

bhOLﬂd not be dcmanded

_Thelc was a proposal for imposition of: penalw on: N.[ /-’s Rathz

Shm M L
ENY
D11ecL01 @} Raihl

1.

wi

F-
'.’

':-.Udyog lelted Sh11 Pradecp Ratl"n Dn*ector

: _"-Acarwal Ex- Presmem -Shri, PC Ratl‘n

v ISpat lelted (R */)

S 3, ’I‘he hasis for said allegations areas follows:~ .j-

: et The baeus for dermand ofRs. 15; Q9 61, 757/ was ihdi for .

W ste &

"'the manufacuue Of Baﬂs & Rods, M S RIL’"and -_

Scrap Natur al Gas, Was used durmg year

'_: consumptwn of 56.66 Cubm \ﬂetez of \atmal'Ga::, was

'-';-:_requn'ed for manufacturc of 1 Ton of Stecl On thc b"ibls of

, 1994 to

f Gas durmg the - pcnod fmm Aprll_

- consump’uon 0

1 can bc_ manufactured bv :

ucptember 1996 -1-Ton "of Stee

consumptlon of 56 66 Cublc Meta :was wmked out Lhat g

"-'.rcqucd for produchon-..___'f ‘Steeﬁ wa worked ou an"'

_d:y og, Lmntect

1993 94 : ’l‘h'e___ DT




'al-g_e a_.n_d th__cr-e -:w_elic




-'fir'st*”d‘e’ci'deéﬁ«"--the pricelists and 5 thcassessechad\
: ollect(,d mere coneadez ation than declaration of. 00nside'rati01‘".f..,J-v_’_.\_ P

'_:.._m the" pncehsi ‘then .there was reason. for: demand -of duw'::"
U with_i}r_l “the normal period of limitation. Had: _’Llllc,z._e._.__b:_eqn, any .
= misdfeclaréti{on in..pricelists -filed- then .-_.;i_t_hel"e was.a.case .._for _

' ~invocation of: e;%tended period. The Original Auf_hqri‘;y c‘x_.i_d_not

-applemate the submissions .made before hlm cmd ueuded the

: .'mattu through Order-in-Original:No. 40/C‘omm1 /M-1/1997

- dated ..:28.—.11~199'7 Cand -confume.d- mL demana of
Rs. 23 70,56 484/ Aggueved by the Sald ‘or Cicl appella_nt.' i S
£ _ : ._ j:!rcfencd appeal before this lebunal ’11115 rlbuncd pc:‘LS‘S(;\C}

. Fmal Order No. 1186-1189/9%-A da’Led 18 08 }999 m Apperﬂ-

. No. }3/48/98 -, E[263/98+A,: 264/;98 A &_E/515/98 A amd,_.;_]--

:’_1 emandcd matter for de -TIOVO. cone1derat10n _ Whﬂe 1cmand1ng

':the matter back: to Lhe Ori mal -:Aut-h‘omty_ thls T llbunal had_

3d1rected the Or1g1nal Authonty i »ail?“«d 'h

'- opportumtv 1o take photo coples ocumc,m rehed upon_"

'3 'usmg their.: own phom COpyY: machm __n_r_ir-..-'prellaj 't;_s

Or.der—m:Orldmal datedz

has confirmed th(, _t_if‘f_m'



alue §Rccewed Actual-_\?alue Declau ed’ from ihe cusiomcrs

_::m cash Wlthout 1eﬂccung it an, thc Books of Accoums Hc

: hcu, 18, no evldence avaﬂable ou record for arriving at such a

B ":-:5131 csumptmn He fm ther, contcnded that whcn the pricelist

as. pendmg bcfcnc _ﬂ :

..._-:Shbn’lllf.ed ihat Such statcmcnt is. only .a pr esumption: and

Dlm___s__mnal_ Assistant Commissioner °




pncc,s._welc__.declm ed cmd prlcehst was not fmalued ihe:._ﬁ_-': L

demand in e\:tended period was 11ot: sustamablc Fm Lhez | the '
_-Charg_es in“the Sho_w Z_Causg '-qu;ic;g_ 1mpugnccido 1}0__t_ iqdi_(:_atc?
"invoc.ation}of provise-to Sub-section (1} _:-0.1r : .Sectio.n- -1..1;1-\ of |
- 'Ccntral Excise Act, 1944, He Lomended tlmt the Show Caum,
-Noucc was issued on 31-12-1996 and dc,mand was: rfused for
'-_pe;riQd from -Aj)ril, 1994 on allegation of undervaluation. and

when the pricelist subiitted. Lnder Rule 17°C of ‘Central

Exc’i‘se Rules; 1944, was pcndmg fmahzaﬂon before sthe -

- Dwmwnal Ass:tstant Comlmssmncr In respc,ct of demand 1:
it A - '.Rs 15 99,61,757/- he Contonded that ihc bdld demajﬂd is onn -

'_'the bd.SlS of- consumphon of Gas for mamufdctme of Uoods

_Revenue has worked out that B, 6

_C,ublc I\fietcr P(,r Tou ey

the: consumptmn of gas and such _a 1gu1"' '_"'omputétti_on_;is

presumpiwe and that cven 1f 1t is. presumod that the allcmd

"--"-_quantlty of. goods WEre : manufactmed Revenue"‘ has not-_

- pmduoc,d any. cv1denc<, {o ebtdbhbh as to from.whmc ihc'mw R

matenal for- quch manufac:turc wa% _“pmrured and 1o

such goods wcre sold and who were thc :buyers _:_and_'_:g' .'

!s.l’

_‘Lransporters etc ’lhe sLatemen’L'a on the basm 'of__ Wthh:::

0 f

. _allcgauons made WEIe Oubsequenthf 1'r*tmrr9ri 1mme’d1aiely'.;

"_--aftel thc w;inesscs came: out of the LULIU 01 of Centrai E}msc ;_:'




of Ceml al

Ad Versu’s__ ;Co_mmissio;mr

,feif-e ';ho _such norms

emand of duty

. BRSNS H AL

2011 {269)-._7i

"-‘ﬁ1PUﬁSﬁva$

;'_'(_:_Q_nsm_nlt)thQ_ cannot-be the only basis for determine of duty

on: the basm of;""

5537_1

'*equn cd 10. arrlve at figures of productxon and that -

“was: not: ;;gior_le_:,__:sq-_-l_r_l _t_h@;__s_e cases and that mere electricity

liability. Further, the _;-Ir_i_att(j:__lj__:_.-.w_as_._-. .carried before. Hon'ble-:




' .The Hon’ble Supreme Court dismissed the petition filed ‘by

Commuissioner of Central -Excise,. Meerut-1. against the
judgment of Hon’ble High Court of Allahabad reported at
’2.011 (269) E.L.T. 337 (Allahabad) which is Commissioner of

Central .-Ex'cise, Meerut-I Versus -R.A.: Castings: Pvt. Ltd.

Relying on the said ruling of Hon'ble Supreme Court the 1d.
Counsel for. the appt,llcmtb hus contended that in a similar

L .
*

manner ' consumption of gas cannot -be - the -.-basis_--f%r

determination of quantum of-:produption.? :
i, : 7. - It'has been further contended that entire case.made out
by the Depai*ﬁment on the basis:of ':-;so.'f?:-a"(:alll'éd X in-v.esftigation-

agamnst RIL that they misclassified: -th_e___:.;;-go_ods_._e;g_.-i-S_tainless

Steel Billets were cleared -‘as.,-.Oth_e_ﬁ;{_-ﬂll'djr-fi Stéé_l--.{OAS)‘-} which

allegation was primarily based onth ' _.cp_drt_‘s. Tt-has been

coﬁtended' by.:-the appellant thatt'__"t_-h;_oii:gh ~they: were not
con’cer-ned with ‘said allegation agéiﬂét;*fﬁli;, yet a f-perusal‘_ﬁ‘-of
the unpugned mdcr shows that even then the Dc,panmem_.f :

had no.case: Ihe chemical Lhammcr had 1cpoxted thc
_ by

contents: of chlommm ‘more ‘Lhan 10 r% -( ara . 8 8 3 of o

- Order-in-Original) ~whercas in‘terms. of-_-:N_Ote 1fe) 'of.;'f'oi_lapteii?fz
o foritreating any goods as 881 E%mp’uon of: Carbon was also

: Onc of the criteria.

" 8. It is contended that :th_é_re --b.e_ing!.-'-.-hbi men-tio_'n-}-;aljjoufc;.e_the

carbon contents m test. Iepon the same could not bc, rehcd

upon for deciding the classﬂlcatlm a "'the end of. RII




SO, contcnded that 1 the entire case of
Department, 1t Wa_é .-_npt: 151‘0ught:011 record that the so called
\.wio_ng_-'_- _c:_.]._as_s_ificatign_.;--0___11- the part of RIL -was with the
. c_onn;i;_\ftgn_‘_l_c_q;.01*. _111_-‘.1‘_1_?6-:-1‘?1_1__9}*’18@%6 of RUL.

10, 11, has also .?T_J:Ie:en:_ contended by the appellant that:even

-'V.is_e_.....§.t1__1e.....f..so 'alled._..m'is_classi_ﬁc_ation. and/or..juier

\auucmon SWAS. on_the part of RIL as whatever goods iwere

ed by RL»L were. onvcrted mto flats and were returned

' .UL_.;f'_lf_ﬁ__C_e‘l’;‘{.Cd “ex.,c.i§ab__l_e ;good on payment of duty of

whlch credlt was : taken at their. end and while. 1eturnm§, the
- : - DNyop™
'_.'_g_oo to RIL PDL Wab 1‘cqu1rcd differential-duty. Therefore, if
"-’_";"-.;at_;_aliz';some duty was 1o be paid at the end of RIL, credit of the
\ WO

‘same was available, io RUL and accordmglv Lhc whole exercise
'\&m{ %»;) a)r" ‘t’
was . evenuef\ﬂi has becn a settled-legal pOSl'LIOIl that where the

N
: '_.G_n_tire._-.e:»;erc_is_e 15 revenue _-1‘1(—:L1tral, extended period could not

Lx, mvukcd They . 1du,c. upon latest decision . of Apex Court i

-the .case. of ‘~pf,c1al Stcols reported:m 2016 (334) ELT—

| A1239SC).

- theistand of the Lepartment that-since-some. ofithe Directors

DiRIL and. RUL were related to each:other. or:some of the

in; Q,ifO._lf:S;'.-W.erc_c_ommon, both the units were to be treated.as
___,___g_:__l_a_{tc__d_-:_-p:ersons. It was submitted that it is a settled legal
position :that when the transactions are between related

persons,no-extended-period can be invoked. .

*Ex Appeal Nos. 1369-1572/07

-1k 1t . also: contended -that-assuming without admjtting - ;




ppeal Nos

“alsorcontended by -the appellant:that as per the

- case of Department as is apparent from:the SCN that. the

Department carried out massive investigation. The
investigation was started on 19/09/1995 whereas the périod

of demand has been upto 30/09/1996. Therefore, by no

stretch of imagination the extended period could - mEt be

invoked beyond 19/05/1995. : .

13. - Ii was also L,ontended by the appellant that since tht,
Department had some suspicion, it had- appointed-its officers
fromf--'time to time. Reliance is placei'crn-.joffice Ordej:s No

06/1993 dated -01/09/1993, -11/1993 dated22/:10/1993,

'- 03 /1994 dated 21/02/1994, .08-/1.99_._4..-_z.:;;.a_ajgtcd:;.- 24/08/1994

{page 667/668/669 /) filed in Paper: Book

14. - As regards the: 101e of co- appellc‘mt‘s 11'&'8 contcnded that

imwhere in the entire drdér, d1v1dual 1‘016 :'v\ras

discussed. Mercly because thcy Wcz' holdmg kcy post% in:the

com'pany, the same: in itself 'Was:-.no ufﬁuem Lo plovc ih(,

M

mgredxcnts of . Rule 26 of Cemral Exus Rulcs ’3002 P(,nahyﬁ

on M.L.---.Aggarx ‘11 has bceﬂ lmpo ed; for; 'the onlv 10&50 ﬂl’lt.. -

e had explained rolc of chffei ent }JCI‘SOD.&-) and that he was tha

\7ice President of r:rjnlpaﬂ\f_ B a_f.f'h:»'-(_:]:Pmaii\/ Oﬂ Pi adm p R.dﬂh

was proposed prlmarﬂy on-the basm that hc d1d not l'cspond

tha‘; when ithe appellants have proygd th

had mi_seréLbly failed to substa'ptiaté the j_.éu_"gé _;;o'_f -_ c_la_nj_dc_ s_tine

production and removal, on account of-gas consumption and

at thc Depa1 tmcnt _

P569.9572007"

'to thc SUMmons 1soued to him. In any Cabf' 11 was comended _




'.'__"’I‘he id DR :l}:asf__:__t_a_ken us - through findings of the

. :_jD.l;llfgi__li'gr3'1-2391?_16._3:1.‘_._61_9\,’%11
“where that the assessee was required to file classification list

“under Rul  1-.7_313.--.Qf_::':CentraI.'Excise ‘Rules, 1944, pricelist

' 1/3(3 of Centraj Excme Rules 1944 before the

J‘Lll 1sd1_0110nai ASSlstemL Commlssmner It was the duty: of the

"-{_'}T—\s_s__ig._tarﬂ; ;.COmHiiS\'SiQIlC__l'_ to decide classification: of -'-go'o'c'_is on

';the..'.:b_as,i__s_;_ﬁ)f_-_._-.,_c:la’;ss;ificati_qn list and-.ass_es_sabl'e value on the

I:
Lo

¥ o
\baSlS of- puccllst Dcmswn on- pilcehst was. for.. mnvmg at
as_sc—:ssab_le_-t value: by.:the. Assistant Commissioner and: ‘such

- decisioniwas __tr.ga_;tg:d-;:.-as_j{a_djudication and on such finalization

of valuey ifihe, 'J_iifis_d_i_(_:t:ional -'Commissiohel'..-'disagl'eed t-hfeu he

was.required to.review, such-approved pricelist ‘and -fgive’

direction: to"the Divisional Assistant: Comnmissioner to file

- appeal _ag_ai_nst such finalization of pricelist before the-

Jurisdictionial . Comnmissioner- {Appeals). In:the present case

he pllcehsiweze éc_imittedbf filed by the app_ellant_é_ The
1‘3101181 :Assistant Commissioner did not '_.finglize them,
\f _’Pié.;il_lﬁ.é__:f_(.:).l_‘-‘:é.,_iih_e.:...;Commissioner had no jm‘_‘isdi;tion to callj}lpon

the. assessee .for..addp\tipn-of -any other prices, till such time,

- assessable value through said pricelist was finalized by the

3

p_e:ri_od cthe 'I)I‘OVi$iOllS of ~assessment




14 Lx dppeal Nos. 1569-1572/67

Divisional Assistant Commissioner. So far as undervaluation

charges are concerned, the Jurisdictional Comumissioner did
not have JUI’lSdILUOl’l to demand duty till such time the price
I{Luwue finalized and if acgrieved 'Appéal was not filed before
Commissioner (Appeals) and such appeal was not decided by
Commissioner (Appeals). So far as the ailegation‘ of short levy

on production’ arrived at on the basis of Gas consumption is

A

concerned, we find that the ruling by Hon’ble Supreme Cotirt
in the case of Commissioner of Central lxmsa Meerut-]
Versus R A, Casungb Pvt. Ltd 15 squaldy apphc,dblt, i the

present case wherein it was ruled that on the basis of

o
d

corisumption of energy requ_ired'-for n‘iaizufactLll*e of unit
quantity of goods guantum of manu_factu_r_c-of goods cannot
be arrived at and such conclusion . of manufacture shall be
treated as presumptive. .We, ::"t]_;_ielj:efore_,. hold that the
confirmation of demarl_d.on_tr‘xie..b;.i;s.is_?t_);" __.'go_:nsmnp.tion of Gas
does not survivfl.ginlcc. b'oth' the'dem&'ﬁads:do not survive, the
penalties lmposed also do not sur vne In abovc terms we §C1

a31de the 1mpugnc—*d 01 dcr~1n Ordel and allow all the. appcal&,

(Dictated and pmnounced 111(301.111} '

e | o .
(ANI. G. SHAKKARWAR]}

(ANIL CHOUDHARY)
Member (JUDICIAL) Member(TECHNICAL)

T
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