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Order-in-Appeal No. 53-CE/2008 dated 31.03.2008.

2. The brief facts of the case are that the respondent were
engaged in the manufacture of Edible preparation and were
classifying the goods manufactured by them under Chapter
Heading No. 2108.00 and were claiming abatement of 40% on
MRP. It appeared to Revenue that the goods manufactured -i)}f
respondent contained Malt Extract and were flavored with

Cocoa, therefore, the same were classifiable under Chapter

N
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Sul Heading No. 1901.92 of Central Excise Tarifl Act, 1985,
where the abatement available was 35% on MRP. The Original
Authority decided to issue through Order-in-Original No.
17/JC/LKO/2007 dated 15.05.2007 wherein the Original
Authority decided the classification of said goods under
Chapter Sub Heading No. 1901.92 and confirméd the demand
of Rs. 3,03,806/- for the period from 2001-02 to 2003-04 and
equal amount of penalty was imposed through the said arder.
Respondent preferred appeal before learned Commissioner
(Appeals). The appeal was decided through impugned Order-
in—Apigeai No. 83/CE/2008 dated 31.03.2008 wherein the
learned Commissioner (Appeals) has set aside the said Order-
in-Original dated 15.05.2007. Aggrieved by the said order,
Revenue is in appeal before this Tribunal,

3. Heard the learned AR for the Revenue. The learned AR
has taken us through the ground of appeal which is as
follows:-

“Aécording to the Rules of interpretation of the First
Schedule to the Central Excise Tariff, the Heading which is
more specific shall be preferred over the Heading providing a
general description. In the instant case the product CALGAIN,
as per the declared composition is based on Malt Extract
containing Cocoa and therefore more specifically attracts the
sub Heading No. 1901.92 as rightly observed by the
adjudication authority. The sul Heading No. 1901.92 stands

for food preparations containing Malt or Malt Extract or

A\
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Cocoa Powder in any proportion. This sub-Heading in
comparison to Chapter 21 dealing with miscellaneous edible
preparations appears more specific in so far as the item in
question is concerned.

The Chapter Heading No. 19.01 of Central Excise Tariff

Act, 1885, as it stood at the matenal time, reads as under —

Heading Sub:- Description of goods
Heading
No.
No.
(1) (2) {3)

Malt extract; food preparations of flour, meal,*
starch or malt extract, not containing cocoa
or containing less than 40% by weight of
cocoa caleulated on a totally defatted basis,
not elsewhere specified or included; food
19.01 preparations of goods of heading Nos. 04.01 to
04.04, not containing cocoa or containing less
than 5% by weight of cocoa calculated on a|
totally defatted hasis, not elsewhere specified

or inchaded

-Put up in unit containers:

901.11 | --For infant use
1801.1% --Other
' -Other:
1901.91 --Malt extract
1901.92 --Food preparations containing malt or malt’
extract or cocoa powder in any proportion
1801.99 --Ofher

In the Tariff against Heading No. 1901, the description
of goods falling under the same Heading has been given.
There below against a single dash, a category has been made,
i.e. put up in unit containers; the said category has been
divided into two sub heading each with two dashes; namﬁely
1907.11 for infant use and 1901.19 other than for infant

use, Both are to be in unit containers. The next category

)
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against a single dash is other: which has been devided mto
three sub headings with two dashes against each one of
them; namely, 1901.91 Malt Extract, 1901.92 food
preparations containing Malt or Mait Extract of Cocoa
Powder in any proportion and 1901.99 other. Thus, it
appears that 1901.92 falling under the second category
‘other’; Is independent of the sub heading falling under the
first category ‘put up in unit containers’ against a single dash.
Therefore, 1901.92 has got nothing to do with wunit
containers. In other words, if it is food preparations
containing Malt or Malt Extract or Cocoa Powder n any
proportion, it should fall under 1901.92 irrespective of
whether it is in unit containers or in bulk quantity.
Therefore, the Ld. Commissioner (Appeals) observation, “to
_merit classification under sub Heading 1901.92, the basic
condition is that the goods should not be put up in wmul
containers, ratheor thay showld be in bulk quantity. The said
sub Heading exclusively deals with the gouds which we nol
put up in unit containers”, does not hold .geld. No condition
has been imposed under the sub Heading 1901.92 that the
goods should be in unit container or in bulk quantity.
Therefore the sub Heading 1901.92 is appropriate Heading for
the product in hand i.e. CALGAIN.”

4.  The respondent is absent on call,

5. Heard the learned AR and perused the record. We find

that under Chapter Heading No. 19.01 the title of the heading

N
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mcludes food preparations containing Malt Extract and
containing Cocoa less than 40% by weight. The said goods are
divided through single dash in two categories, one category is
“put up in unit containers” and the other category is “others”,
1901.92 is sub set through double dash of “others”. It is a
fact on record that the goods manufactured by the
respondent are put up in unit containers., Therefore,
obviously they will not fall in the category “others” which
includes 1901.92. Therefore, we do not find any merit in the
ground put forth by Revenue. As a result appeal filed by
Revenue is dismissed and Order-in-Appeal dated 31.03.2008

mpugned is upheld.

{Dictated and pronounced in Court}

-Sd/- -Sd/-
(ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member{TECHNICAL)

Member (JUDICIAL)
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