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IN THL CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIHONAL BENCH : ALLAHABAD
COURT No. i

APPEAL Noo 1/1843-1845/2007- X[ 18]

fAsEmn out ol Order-m-Onginal Noo O8Commissioner 2007 daled

09002007 passed by Commissioner ol Central Facise. Kanpar)

M/s Premicer Tspat Lud, (In Appeal No. E/1843/2007)
shri Ajay Komar Jain, Divector of (M Premier Ispat Lid)y (B Appeal
No. 8442007 &

Shri Amit Kumar Jain, Dircetor of (M/s Premicr Ispac L) i-[;,-"

Appeal Noo FAES4372007) Appellant
W
Commissioner of Central Exeise, Kanpnor IRespondent

Appoaraice:

Shrt Bapin Gare, Advouide. for Appeilam

Shrt Rajeey Ranjan, Joms Commissioner (ARY Lo Respongenit
N - iyl
& k)

CORAM:
¢ ] 5:{;,

e

Flow ble Me. Anil Choadbary, Member (Jadicial}
Hon ble M Anil G, Shakkarwar, Moember (Technieal)

are of Hearing & Date of Decrsion

FINAL ORDER NOL 20039 - 791498 [0
Pery Anil G Shakkarwar

The present three appeals are filed by the appellants,
M /s Premier Ispat Lid,, Shr Ajay Kumar Jain & Amnt Kumar
Jain, against Grder-in-Original Noo 04/ Commissioner /2007
dated 00704 /2007 passed by Commissioner  of  Centrad
fxcige, Kanpur, The above stated three appeals are ansing

oul of same the Ovder-in-Original, Therelore, they are taken

together for decision.
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e dApped Noo IS & IS0

The briel facts of e case are that the appeliant, s

i3’r(-:1*"t_'l‘.;i€?1- fspat Lid., were engaged i the m anufactuare M.S.
\
Bars falling under Chapter Sub-heading 721390 o schedule
to Central Excise Tandf Act, 1085 On 1570772002, Offtcers of
PGCED visited  the manutacture  unt ol appetlant and
searched the premises and  drawn a Panchnama dated
157072002 wherein they have recorded thal there was sQIMe
shortage of the finished goods in the factory as com parcd Lo
the produciion recorded in the RG-1 Register & 11 toose slips
were retrieved by them. Subsequently, they carried out the
investigations and recorded statements. They carvied out the
inyestigations with 4 transporters and collected 129 GRs hrom
y IR
i

(e said transporters and recorded  statements  of said
ransporters. On the basis of said investigations, Show Cause
Notice dafed 28/00/2006 was ssued to M/s Premuer ispatl
Lid., calling upon them 1o show cause as o why Central
Exeise duty of Rs.143.736/- on 70300 MT of M. 5. Bars
found short, Central Excise duwy of Re 30,857,448/ on
1659.4785 MT of M5 Bars and 45.00 MT of M.S. Berap
volved it 11 loese slips recovered and Central Excise duty
of Rs.26,49.574/- on 14 65,430 MT of M.S. Bars valued a
Rs, 1,065,594 60/ - which were imvolved in 129 GRs recovered
.‘i_‘e

fMom  various  premises  of  Lransporiers should not be
demanded from them under proviso (0 Sub-section {1} of
Secrjon 1A of Cenwral Excse Act, 1944, There were

praposals for interest and penalty and for personal pendlty o

N\
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Shri Ajay Kumnar Jain & Shrt Amit Kumar Jain, The appellant
contended before the Criginal Authority that in reply to the
question No. 2 to the statement dated 13/ 1172002, Shr Ami
Jain clearty stated that the said 11 Joose shps were not
recoverecd from the factory premises of the Noticee and that
those slips were brought from outside factory premises and
placed, in front of Shri Amit Jain in one of the company s old

file, by Officers just (o make out a case against the N(}i'.i(i?\':?ﬁt.
i
Thev, further, contended  that  one  siips shown as 6F
indicating thar M.S. Bar of & mm and contended that they
never manufacture M-S, Bar of & mm and stared that sand 1]
loose ships, stated Lo have been recovered, actuatly were ot
recovered from their record. They, further, conten ded that the
sale of the finished goods by them was always ex-factory and
there was no question of engaging any vehicies by the
appellants for wansportation of finished product. They also

requested that the records procured from the possession of

such transporters may be made avalable 1o them by (he
: T

1
f

Department. They, further, contended that they did not hhve

installed capacity of production of such huge guantity of

finished goods, stated to have been clandestinely cleared by
them and that rhe Show Causce Notice did not indicate any
evidence about purchase of raw material and contended that
itois  setided possession  of law that on the basis of
Lunsubstantialed statements or ransporter’s GRS bearing no

'ﬁnl‘-._ T v & . } )
"have such  allegations  of  clandestine manufacture  and

N
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clearance could not be made out. The Original Authority did

net appreciate the arguments putforth and confirmed the

s
C@\trma nd and appropriated an  amount of Rs. 1.4 2,736/

deposited by appellant. The Original Authority i posed egual
penalty on Mjs Premier Ispat Lid and further imposed
penalty of Rs. 5 takh each on Shri Ajay Kumar Jain & Shn
Amit Kumar Jain, under Rule 26 of Cenwal Exase Rules,
2002, Apgrieved by the said order the appellant is before tihs
Tribunal.

3. The grounds of appeal are as toilows:-

A) 11 toose slips were not recovered {rom their factory
premises and therefore they cannot be relied upon as
fre\ idence.

'1\1

B3] The statements of transports & GRs were recovered
from fronsporters are thivd party evidences and there are s
Luge awnber of rulings by varicus judicial fora wineh b
held that hird party record cannot be relied upon to establish
an  atlegation  of  clandestine remaoval  unless  sepavately
corrobarated. They relied on case law repovted ar 1995 {85)
ELT-260 {Tribunal), 2005(185) ELT-425 (Tri. - Kolkata) &
2001{130) ELT-271 (Tri. - Kolkata),

C} Penally can be imposed under Rule 26 of Central hxcise

;;,'i_;\)L!E(:‘.S, 2002 only when there a proposal for confiscation of the
|'\
goods. In the present case, there was no proposal for

1

Ny

confiscation of goods. Therefore, penalty imposed under Rule 26
of Central Excise Rules, 2002, s without authority of faw,

)
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4. Heard the id. Counsel, Shil Bipin Garg, for the

appeilants, He has contended that the statement of Shry Annt

Jain on 1371172002 has clearly established that i1 ioase

slips were not recovered from the marndacturing factory of

the appellant. Further, on the basts of the said 11 joose slips
ey [

in para 69 the Show Cause Notice, it 1s staied that the

informarion of various numbers written on these slips 1‘{-_‘-1:—1:_(5:5:\;i

v serial nursher of the truck, quantity of different thickness'
of M.S. Bars ele. whereas there was no statement on record
on the basis of which such inference could be drawn by
Revenue. Me has contended that the entre inference drawn
by Revenue on the basis of 11 loose slips was presumplive
and there was 1o evidence to establish as to who prepared
ihe said slips and who purchased the finished goods. Further,
e comtended that 129 GRs do not have the name of the
consigner ard consignee and the guantity alleged to have

heen  cleared  reflected i the satd 128 GRs has not

estanlished clandestine manufacture of goods by them by wi
of any additional evidence of procurement of raw malerials
and the purchaser of the goods. He has, further, contended
chat the entire demand on the basis of GRs recovered from
ransporiers ia rhird party information and the GRs were not
reliable evidence hecause thelr names have not figured on
(hem. He has further relied on Final Order in the case of
Sakeen Allovs Pyt Lud. Versus Com missioner of Centrai

Excise, Ahmedabad reported at 2013 {296 £LT. 392 (T -~

o

3
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Ahmedabad), which was affirmed by Hon'ble Hhgh Court of

Gujarar ar Ahmedabad as reported at 2014(303) E.LT

L (Gujarat) and further submitted that SLE was filed against

I
Ly

\ said ruling by Hon'ble Migh Court of Gujarat at Atumedabad
which was dismissed by the Honble Supreme Court of India
ag reported at 2015 (319) ELT. ATV (3.0
5. Heard the . D, R who has supported the mmpugned
Order-mn-Originai.

. Having constdered the rival conteniions and on perusal
of record, we find that the said 11 loose slips have not been
established by Revenue to have been recovered from the
record maintained at the manufaciuring unit of the appellant
as it was on the record that as per the statement dated

;

1\5 13/11/2002 of Shri Amit Kumar Jain, it was very clearly
stated by him that the said 11 loose slips did not belong to
them and were placed by Officers &1 the record. Though,
subscquently a statement were recorded by Revenue of Shn
Amit Kumar Jain on 27 /0172004 wherein contradictory was
stated by him but because of the presence of contradictory

AN
statemenis on record 10U was not Bg proved beyond doubt thaa
the said 11 loose slips were vecovered from  the record
maimntained by the appellant. Therefore, we do not find any
merit in the allegations made i the Show Cause Nouce on
trthie basis of the said 11 loose stips. We, further, find that the
allegations of evasion of Rs.26,49,514 /- were based on GRs

obtained  from  transporters and  the coptes of (he GRs

A\
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ssubmitted do net have consigner and consignees name and

therefore they could not be relatable to the appellants. We,
further, fid that no evidence has been brough: on record
abxout the procurement of raw materials and the clearances of
the fiushed goods and the purchasers to whom such goods
were cleared and how the sale proceedings were I‘(‘_‘.Cl’)\-‘(:‘l';ﬁ!(l{

i
and accounted for. We, therefore, hold that allegations '

respect ol evasion of Central Excise duny o the wune of
Rs.30,57,9498/- on the basis of the said 11 loose slips and
alicgation of evastorn of Central Excise duty of Re.26,49,514 /.
on the hasts of the said 129 GRs 1s presumptive. Therefore,
we hold that the said Show Cause Notice is not sustainable

for demand  of Cenual Excise duty 1o the tune  of

Re 30,567,948/ & Rs. 2649514/ Therelore, the impugned

Order-in-Original is sct aside which retates to confirmation of

demanid on the basis of sald two amounts of Central buxcige

3
duty demanded in the said Show Cause Notice. Further, thord
was no proposal for confiscation of finished gooc.{s) therelore,
penalty imposed under Rule 26 of Central Excise Rules, 2002
was not sustaanable. Therefore, we modify the impugned
Order-mn-Oniginal by retaming the confirmation of demand to
the extent of Re 143,736/ and equal penalty imposed on the
same and rematning part of the Order-in-Oviginal is set aside
and  the mmpugned Order-in-Original 1s modified to that
exient. Thus, appeal filed by the M/s Premier Ispat Lid., is

partially allowed and appeals filed by other two appelltants are
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allowed. The appellants shall be ehgible for consequential

soorvehie], as per law,

{Dicraned and pronounced m Court)

-5d/-

-Sd/-
(ANIL G. SHAKKARWAR)

{ANIL CHOUDHARY}
Member (JUDICEAL) Member(TECHNiCAL]
vy WR / Certificd Trie Copy
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