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B Appreal N

Per My, Anll Choudhary

o
1

The appellant are manufacturer of pan masala et

appeat against order in appeal dated 2970710 passed by the

2, The brief facts are that

manufacturing activity with effect from

balance of Rs.42,28,910/- in the

appellant ﬂlc,c: a refund ciaim for the s o The
Asstt. Commissioner vide order-in-oriainal dated 1478
the refund claim against which the appellant preferred app 0

id. Commissioner (Appeals), who was pleased o allow the apnes

way of remand and pursuant to remand vide Ordar-in-Original

17172010, refund of R $.26,59,238/- was sanctioned and the

amount being Rs.15,69,672/- was rejected on observing thal some

ready to pack gutka of 15,800 Kg. valued at Rs.3 1,606,000/ w

seized on 30/5; /UOG and pursuant to SCN vide Order-in-Original dated

1372709, It was held that the said guiks was nobt duti

finished goods with further direction to the appeliant o acooun

said gutka on completion of the m c.s.k.LicLurn.o oI
i
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the appeiiant’%ﬂﬁ'ndmg that the sald gutka, which was byl

seizure for about 2 years, has become unfit for human consu mption,
apphied for destruction on 27/2/09 and in reply dated

1

Deputy Commissioner observed that ss the quoas

finished condition, no permission for destruction is requ

the appellant further filed representation dated 237472010 hefore the
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Lk

commiissioner of Central £xcise seeking permission for destructicn as

vhe gopds are no longer st for numan consumption. Thef saic

fEa
Lz LA
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renvesentation  was dispased of by he Comrnissioner veith e ¢

comrmunication dated 1/Z2/11 on chserving that the appetiant ltas not
complied with the oroer-in-original dated 13/2/09 passed by he

~ammissioner of Central Excise, Ghaziabad)s‘urth(—:r observing that the

o

request for destruction has already been rejected by the Divisionai
peputy Commisslaner, The Deputy Commissioner adjudicating the

rafund appiication further observed that the S_a_i_d__._g_o_ods are still tying

'-ﬁ,'{'\»v‘tl'] the party which.might be required to be taken into account at &

wmiissionar of Centrai Excise)is only permissibie when the party

closes their business end cleared off all the lebility of the Department
and surrender their registration. He has further obsereved that the

registration certificate has not been surrendered yet,

So far the refund was sanctioned for R5.26,59,238/~, the Asstt.
commissioner further appropriated an amount of Rs.11,06,025/- and
issue  cheqgues  for  the  balance amounf dated 1/01/10 for
1s.15,52,203/-. Being aggrieved the appellant carried the matter

hefore the Commissioner {(Appeals) chailenging the rejection of the

refund  for Rs.15,69,672/- and appropriation of the amount of

ks 11,006,025/~ The 1d.Commissioner was pleased to reject the

appeal ohserving that under Section 11 of the Act, the appropriate

[
afficer Bas empowered (o appropriate or deduct the amount so payabie

[
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from any money even from a person from whorm such gmount may e

recoverable or due which may be in His hands or under

control or in the control of such other officer. Fle further obsarvaed that

in the facts of the present case, the adiudic

I appropriating the amount due to the Gowt, from ¢

ta the appetanis.

i

4, Being aggrieved i

R T T b o S S Tm g e o
e appaeliant is in appeal before

5. The id. Counsel Mr, Anurag Mishra, urges that so far the

of Rs.15,89,672/- is concarnad, it is admitted fact that this ar

ot any adjudicated dues. Thus, the |d, Commissichner ¢

erved in holding the said amount recoverahie and/or

the refund amount. So far as the amount of Re, 3 106,025/ wi
been adjusted on account of acdjudicated duss from the sapction
amount of refund. It is stated ¢
demand pursuant to arder in o

had reached before fthis Tribunal

C21/2011 — SM (Br.) dated «/ 911, thisc Tiibunal allowed the

way  of remand to th

T

adjudicating  authority

impugred order. The said

today. The balance amount of

Order-in-Original  dated  13/2/00 which stards  confirmed by this
¢ }

'E"ribunal)agamst which the appellant had oreferred  appeal

Honourable High Court but subsequently withdrawan the same. Th

the amount of R$.6,59,468/- is crystaliized c*.e‘:mand) fooionger
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ute, Accordingly, the id.Counsel prays for grant of refund with

interest as per Rules of Rs. 15 69,672/ + Rs.4,46,567/-,

. Thald. AR, for revenue religs on the impugned order.

the Act. Thus, T hold that the amount of RsiS,69,672/- have heen

Wrongly appropriated, T ofurther direct the adjudicating autharity to
P i~ =

refund the smount of Re.15,16,672/- with Interest as per Rufes within

60 davs from the date of receipt of this order. So far the amount of

Rs.4,46,567/- is concerned, 1 Hnu that the matter is pending pursuant
- Y
NI

o remand by this Tribunal wih the earlier arder dated 2/9/11 as Ji
v

noted hereinabove, Thus, 1 hold that the refund of Rs.4,46,567/- will

> finslisation of adjudication pursuant to remandg. The

dicating authority s further directed to pass @ reasoned order
within a periog of 60 days in terms of the earlier order of this Tribunal

Gated /97110 Thus, the appeal s allowed in the aforementioned terms
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{Pronounced in the open Court)
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EMBER (IUDICIALY

M

i —



