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2 Ex. Appeat N 2387406

Per Mr, Ashok Kumar Arya :

RBoth the parties have been heard.

7. This appeal has been filed by the Revenue against the
arder of the Id.Commissioner (Appeals) of Centrdi Excise,
Allahabad, where-under deductions for freight element
incurred after the point of removal of goods from the factory
gate, have been ailowed by setting aside the Order-in-
Origina! passed by the Joint Commissioner.

2.1 Thus the issue involved herein is - the freight element
or cost of transportation incurred after the point of rermnoval
of goods from the factory gate is to be included in the value
of the goods or not,

3. The Revecnue represented by AR, Shri Rajeev
Ranjan, fainly argues that the cost of fransportation is 3
part of the value of the goods and transportation cost
incurred for transporting the goods to the buyer's place, 15 1o
be included in the value of the goods for the purposes of
duty of Centra Excise, He argues that the freight charges
recavered on equalized/average basis though on separate

invoices, have to be included in the value of the goods.

......................................




3 Ex. Appeat N, 2387/06

3.1 The ld.AR further argues that the point of sale shifts

from the factory gate to the pUyer's Premises, Therefore,

the transportation charges have o be included in the value

of the goods for the pUrposes of duty of Central Excise.

4. The Respondent represented by 1d.Advocate, Ms. Shreya

Dahiya, mainly argues that this is the as¢ where sale is

rompleted at the factory gate iteelf ;  thereafter, thay have

sent the goods on equalized freight basis 1o the respective

customer/buyer; when there I8 separate invoice and

sgparate contract for transportativn, when sale is compieted

at the factory gate iteelf, the said freight charges cannot be

nciuged in the value of the goods for the purposes of duty

of Central EXxcise. She cites the following decisions in

support :
(vy Comms. of Customs & Central Excise, Nagpur Vs,

M/s Ispat industries Lid © 201 5-TIOL-238-SC-CX

(iiy Connnr. of Central Excise, mMumbai 11T Vs, EMCO

Lid. . 2ﬂ15-T10L~163-5C-C}{ X

(iiiy Cominr. of Central Excise, Allahabad Vs. Chandra

Metals Pvt. Ltd. 1 20 14~TIDL"?9?-CE5TAT—DEL.

5.  We have carefully considered the facts on record as
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well as the submissions made by both the sides.
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d ¥x. Appeal No. 2381500

6. The ld.Commissioner (Appeals) in the impugned order,
inter-alia, has mentioned as below
“In the present appeal before us, the sale was
over at the factory gate itself. There are @
separate terms and condition for trangportation of
the goods between the assessee and the buyer.
In such cases, the payment made by the buyer o
rhe assessee on account of “transportation” was
not in connection with the sale, as the sake was
over at the factory gate itcolf. It was also possible
that the assessee may charge some amount over
and above the actual freight and insurance Cost
incurred by hitn, even then such additional charge
should not be includible in the assessable value of
the goods.”
6.1 From the record, we note that there are two separate
contracts, one is for sale and another is for transporiation,
packing, forwarding and insurance purposes. One cannot
say that the sale of the goods was not completed at the
factory gate. Another contract for transportation, packing,

forwarding, insurance etc. i only for the purposes of those

activities,which are mentioned in the said contract and in the

b




5] Fx dppent Ne 238706

respective invoices as there are separate invoices in this
reqard. The transportation, packing, forwarding, insurance
ctc. are not part of the vaiue of the goods, there cannot he
any claim of duty of Central Fxcise on that separate
part,which concerns with tramportatian ctc. only.The
CESTAT, Delhl in the case of CCEx., Allahabad Vs. Chantira
Metals Pvt.ltd, {(cited supra), has helg that cost of
transportation from the place of removal to the place of
delivery, is not to be included in the assessable value, even
there cost of transportation has been calculated on average
basis. In this regard, Para 8 of the said decision is referred
below !
“g. In view of above cited judgement of the
Tribunal, it clearly comes out that the cost of
transportation from the place of removal to the
place of delivery cannot pe included in the
acsessable  value even though cost of
yransportation  has been caltculated on average
nasis and not on actual basis. Same finding was
reflected by the Tribunal in the case of Majestic
Auto Ltd. cited supra. We have also perused

board's circular wherein it has been stated that

b




ot Ex. Appeal No. 218706

the deductions are permissible only for the actual
cost so collected for his buyérﬁ. However, with
reference to the judgement of Supreme Court in
the case of Accurate Meter-2009 {275) ELT 585

(SCy = 2008-T10L-31-SC-CX-LB and the

Tribunal’s judgement in the case of Majestic Auto,
this Issue has already been decided allowing
deduction of equalized rfreight also.”
6.2 Further, the Hon'ble Suprame Court In the case of M/s
Ispat Industries ttd., has held that the actual cost of
transportation from the place of removal, upto the buyer’s
place is to be oxcluded for valualion of goods for the
purposes of computation of Excise duty, provided it is
charged separately 1O the buyer in addition o the price of
goods. In this regard, we quote para 21 of the said
decision, as below :
w94. The actual cost of transportation from
the place of removal up to the place of delivery of
excisable goods is excluded from the computation
of excise duty provided it is charged to the buyer

in addition to the price of goods and shown

geparagtely in the voices for such goods.
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Interestingly, despite the substituted Section 4 not
prﬁviding for a depot or other premises as a place
of removal, Rule 7 deals with the normal
transaction value of goods transferred to a depot
or other premises which is said to he at or about
rhe same time or the time nearest {0 the time of
removal of goods under assessment.”
7. 1In the light of the above discussions and considering
the facts of the case, when there are separate contract for -
sale of the goods and for transportation ete,, it is held that
the said transportation charges can not be included in the
assessable value of the goods for the purposes of
camputation of Central Excise duty. Thus, the appeal does
not succeed.

(Dictated and pronounced in the open Court)
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