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FPer Mr, Ani G Shakkarvwar

The present appeal deals with the claim of refund of Rs,

i

14,10,371/- claimed by the appellant by filing four refund applications

on 26.07.1993 and refiled on 25.06.2004, on finalization of provis
assessment by Original Authority. They were rejected claiming the
same o be time barred and hit by uniust enrichment through Crder-

in-Qriginal No.32/2006(R) dated 20.09.2006,

2. The brief facts of the case are that, for finalization of price

the assessments were kept pending durlng the pericd from January,

1993 to April, 1993, The pricelists were finalized on 17.04

the finalization of pricelists the assessment wers finalized 25
refund claims were allowed to the appeliants and four refund claims for

the period from lanuary, 1993 to Aprii, 1993 cleiming the refund of
Rs,14,10,371/- e rejected as stated above. The appellant preferre
appeal pefore Commiissionar (Appeals).

3. The [earned Commissioner {Appeals) decided the appeal thro

Order-in-Appeal No. 115-CE/MRT-1/2007 dated 31.05.2007 wherain he

has held that the assessments were finalized on 17.04.1897 and tf
appellant should have file refund claims within six months fom thas
date and therefore he has held the refund claims to be time barred, He

as further relied on the ration of judgment in the case of Mafesias/

industries Lid Vs, Union of India reported at 1987
247(5C) and held that duty paid under protest falls under Section 116

whereas duty paid under provisional assessment falls under

and ¢ an independent claim is made after adjustment on final

iy,
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- under Rule 9B(5), then such claim would attract Section
1117 ang therefore bar of unjust enrichment would appty and therefore
neld that in the nstant case time bar and unjust enrichment was

Heable and therefore rejected the appeal. Aggrieved by the said

Order-in-Appeal  dated 31.05.2007, the appeliant is before this

Tribunal.

The grounds of appeal are as followes :-
“a) The date of finslization of price and of provisional
sssecsment is 17.04,1997, which is prior to the dale of
amendment of proviso ta Rule 9B-(5) of Central Excise
Rules, 1944 which provides that In respedd uf provisional
assessment bar of unjust enrichment would apply;
J; The refund claimed if arose on account of finalization of
nrovisional assessment prior to 25.06,1999 then tho
smount is liahle ta be refunded (0 [he assessee without
insisting upon fling formal refund claim; and
oy In their letler dated 09.03.1938 written to the
department they hiad submitted that their sale was cunt-
duty price end that they had undisputedly passed on the
discount to the customers during  the period  from
Decembe;j 1690 to April, 1993 and also submitted in their
said letter that as they had. not collected the cash
discount amount from the customer, they had afso not
collected the corresponding Excise Duty amount from
Fheir customers. Further they have claimed that unger

Section 11BB of Central Excise Act, 1944 they are entitled
™
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for inferest on the refund due from the date Section 15

of the sajd Act was enacted [.e. 25.05,1995.7
5. During the hearing on 15.06.2016, Revenus was regu

submit report on implementation of the order dated 17.04.1997 ie.
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finalization of price [ist. A report in this regard wa
Ravenue through letter dated 11.07.2016 issued

Commissioner,  Saharanpur  Oivision. The

Cammissioner, Saharanpur Division has submitted
refund claims were initially filed by the claimant on 26.07.1992 and

they were refiled on 25.06.2004. Further he has submities

concerned Jurisdictional Range Superintendent vide nis repc

) 27.01.2005 while submitting wverification reporl has .r"c_ec,(j,\r:.jj:i;e ardad

il

Y

; sanction of refund of Rs. 14,10,371/- on the ground that said

refund claims were substantial o already sanctioned by 2% refund
claims and the assessment of cash discount attained the
the finalization of provisional assessment (]
department’s appesal by Hor'hle Supreme court vide his arder dated
01.04.2003 and in the said verification report Superintendent naad
mentioned that the duly elerment nvolved i the cash discount Juning
the above period have been checked, @ said report furthor ststos
that the provisional assessment was finalized on 170418987 and the
refund arising out of such finalization of provisicnat assessment were

'ﬂ.‘:‘ allowed in 25 refund claims and four refund claims invalving “:; refund:

of Rs.14,10,371/-, also were related to the above finall

provisional assessment butl were denied on the cround of unjust

enrichment and time bii-r\clause.
o
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The learned counsel reiterated grounds of appeal and h_e as
relfad on Supreme Cog;‘t’s rufings in the case of Mil Imdiz Lid. Vs
Commissionsr of C.C.E., Noida reported at 2007(228) E.L.T. 188
/5.0 and another Supreme Courl's rulings in the case of Coffector

of Central Excise, [ndore Vs, Hindusian Lever L#d. reported at

a2
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2000 (120) EALT. 3 (S.C). He has further refied on rulings by

Hon'ple Supreme Cowt in the case of GEE, Chennal ¥s. TLW.E

vk Lidh reported at 2003 (156) ELT. 16X (S.C.) and case laws

ﬂ the case of C.C.E., Mumbal Vs, Allied Phiotographic India Lid.
reported at 2004 (166} EL.T. 3 (S 5.}.. He urged that as submitted
by Revenue, the above stated refund claims were due on finalization of
provisional assessment on 17.04,1997, they should have been allowed
-

o thern without iihe_-“;ﬁ filing any refund claim of the same. He has
further submitted that application of unjust enrichment o finalization
of provisional assessment was not on the statute during the period for
wihich their refund claims became due.

7. Learned A.R. has supported the Order-in-Appeal.

&. we have taken into consideration the rival contentions, The

spetfant had submitted in the grounds of appeal that the cash

discount was not coliected from their customers and cash discount was

not part of the assassable value and therefore, it was nat part of cum-

duty price and therefore Excise Duty 'was not collected on fhat

component and as a result Excise Duty was not collected from their
customers and duty incidence was not paséed on. We find that unde.r
said Rule 9B the concerned Assistant Commissioner should have
allowed refund of Rs, 14,310,371/ while passing the finalization order

£
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cn 17.04.1997, Since said four refund cla filed on 20.07.199:

pending before him on 17.04.1997. We further find that ar

subrmitted by Revenue the refund claims were filed on 286.07.1853% e,
much before the finalization of provisional asssssment and within i
maonths from the date of paying duty for the month of January, 1963
to April, 1993, We further find that provise te Sub rule 5 of Ruls 9B of

Central bBxcise Rules, 1944 came into operation w.a.f, 25 0681000 a0
' [

as held in verious case laws relied upor By the appeallant during tf

relavant period Section 118 for unjust enrichment was not applicable

for refund arising cut of provisional assessment. We, therefore, |

that the appellant is entitled for refund of Rs. 14,10,371/- on the

of refund claim filed on 26.07.1993. We direct the Original Authority 1o
{‘)‘I' .
pay the appellant% refund of ahave stated armount within sixiy days

from the date on which a copy of Uds order is subrillaed to the offlc
o take into

f the Original Authority. The Original Authority shall al

considaration the interest to be paid on the ssid amount from tho d

on which provision for paying interest on deiayed

L

operation on the statute of Central Excise Act, 1944, In the above

terms, the appeal is allowed.

(Pronounced and dictated in the open Court)

(A‘\ﬁ. G. SHM(E{%RWAEZ‘ { BNTL C”€“’€.§*” FARY.
MEMBER (TECHNICAL) MEMBER { JUDIOLAL
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