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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

{Arising oud of Order-in-Original No.

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Ne. 1

ATTEAL No. F/2469/06{DB)

[ TAComntssioner/ LR OGAC 2005

duted 097052005 passed by Commissioner of Central Excise, Lucknms)

For approval and sigonature:

Honble Mr. Anil Choudhary, Member {Judiciaf)

ind

ion’ble Mr. Anit G, Shakkarwar, Member (Techsical)

1. EWhether Press Reparter may be allowed to see |No |
| the Grder for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827
2. |th,tﬁér It would be released under Rule 27 of | Yes
‘the CESTAT (Procedure) Rules, 1982 for
| publication in any authorltative report or nol?
3, | Whether their Lordships wish to see the falr copy vgéléﬁr‘;h_i
of the order? ’
4, Whether order is ta be circulated to  the | Yes
Department Authorities?

Commissinner Gf(_,cntrni Exeise, Lucknuw AppeHant
Y,
M/s Premier Allays 1.14,, Respondent

Shre 1.5, Maan, Assistart Commissioner {ALL),
shrl Amil Awasthi, Advocate,

CORAM:

Hon’kie Mr. Asil Choudhary, Member (Judicial)
How’ble Mr. Anit G. Shakkarwar, Member (Techznical)

for Appeltant
{or Respondent
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Per: Anii G. Shakkarwar

The presend appeal is filed by the Revenue against Order-im-
Ortginal No. 1 HCommissioneLKO/ACP2005  dated 09052083
passed by Comunissioner of Central Excise, Lucknow, determining the
annuad capacity of production under Sub-section (1) of Seclion 3A of
Central Excise Act, 1944 and monthly daty hability with efect from
F2/1041999 in respect of regpondent.
2. The brief facts of the case arc that annual capacity of the unit
belonging o respondent was fixed by commissioner of Central
Excise, Allahabad through Order dated 21.03.98. The vespondem
proposed cerlain changes on 20.11.98, Approval was accorded for
making preposed changes. Respondent preferred appeal before this
Tribunal against said Order dated 21.03.98. This Tribunal vide final
Order No. A/S73-77/98-NB{DB} dated 09.07.938 1'cﬁatlde{! the case 1o
the Commissioner, Allahabad for re-adjudication with the directions

io re-determine the amount of duly payable, CCLE, Alishabad through

Order-in-Original No. (11/2000-Tech) 11 of 2000 dated 23/4)5/72000,
fixed annuat capacity of production and menthly doly Jability.
Aggrieved by the said order dated 25/05/2000 the respondent filed an

appeal before this Tribunal. Through Final Order dated 20/09%/2004
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‘ﬁ,hm Tribunat remanded the case o the Jurisdictional {Commissioner
for afresh delermination of annual capacity of production afler
furnishing verification reports to the respondeit and affording of
personal hearing. 10 compliance o said order dated 20/09/2000 CCE,
Allahabad fixed the annual capacity of production as 19,406.20 MT
with monthly doty Hability of Rs.4,85,156/- with effect from 12/10/99
and lie same was communicated to the respendent vide letler daied
01.07.2002 issued by the Deputy Commissioner (Technical) Central
Excise, Allahabad. Apgrieved by the said decision comniunicaied on
01.07.2002 respondent preferred appeal before this Tribunal. This
‘Fribunal through Final Order dated 04.03.2005 set aside the order
which was not passed by Commissioner and remanded the matter for
afresh order. In complance to this Tribunal’s said Final Order dated
04.03.2003 inpugned order was passed whereln anual capacity of
production was decided 1o be 25571684 MT and monthly duty
liahifity was determined as Rs.3,19,646/ with the effect lrom
§2.10.1999, Aggrieved by the said order dated 09/05/2005, Revenue
i before us contending that Commissioner has erred in determination
of annual capacity of production vide impugned order.

1. lLearned AR, has reiterated the submissions made in the
application made under Sub-section (1} of Section 35E of Central
Excise Act, 1944 and further rejterated grounds of application. He
emphasized on ground (f) of application which reads as follows.

"t In the imprgned Order-in-Origingl dated (49.05.2005, the

Commissioner had ignored the repart of the Technical Expert
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dated 14.01. 2000 in which the we of wobbler and the effect
thereof was reported. Me has alse dgnore the  detailed
discussion about the use of the wobbler qppearing in Order-in-
Criginal dated 23.05. 20000 of the CCE, Allahabad.”

4. Learned Counsel for the respondent has avgued that impugned
order is passed as per the directions of this Iribunal through said {inal
Order dated 04.03.2003 and on the basis of Precedent order of this
Tribunal in the case of Popular lron & Steels Co. Vs, COE, Allahabad
2000 (129 BT, 751 {Tri-del.) and revenue has failed {o make ow

any ground {or selting aside the impugned order,

3. We have considered the rival contentions. From the grounds of

application, we find that Revenue could not make out any ground to
establish (hat the impugned order is in any manner deviated from
complying with the dirgctions of this Tribunal given in said Final
Order dated 04.03.2003. We {urther note thal one of the grounds for
application is that the adjudicating authority ignored the detailed
discussion about (he usge of wobbler appearing in O-F0 dated
25.05.2000 passed by CCE, Allahabad. The fact is that the said Order-
in-Original dated 25.05.2000 was sel aside by this Tribunal through
Final Order dated 20.09.2000 through which case was remanded to
Jurisdictional Commissioner. The said  Order-in-Chiginal  dated
3505.2000 did not exist in law as on (9052005 Therefore not
having taken the detsiled discussion appearing in Order-In-Original
dated 25.05.2000 by the adjudicating authority for passing order dated

09.05.2005 is not a pround tenable in law. We, therefore, hold that
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Revenue coukd hot make out @ case for interference by this Tribunal.

We therefore, dismiss the appeal filed by the Revenue. Nu costs.

(Bictated in Court)
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(Auil G. Shakkarwar) [Anil Choudhary)
Member {Technical) Member (Judicial)
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