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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

: TRIBUNAL
- REGIONAL BENCH : ALLAHABAD
COURT Ne. |

APPEAL No. E/2510/2007-EX[DB]

(Arising out of COrder-in-Appeal No. 136-137-CE/MRT-2007 daied
29/06/2007 passed by Commissioner of Cenwal Fxcise & Custonis

- (Appeals), Meerut)

For approval and signature:

. How’ble My, Anil Choudhary, Member (Judicial)
- and .

~Hon’ble My, Anil G, Shakkarwar, Member (Technical)

- -] Whether Press Reporter may be aiiowed to sef_"

\* . the Order for. pubhcatson as per Rule 27 of the

| CESTAT (Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of | Yes
the CESTAT . (Procedure) Rules, 1982 for
p_upl__i_c_a_s__t_ion in any.authoritative report or not?

3. _ ordships wish to see the fair copy | Seen
of the order? o

4, Whether order ds ~to be circulated to the | Yes
: Depd:tment Authormes?
|

[T S

M/s Lohia Brass (P) Ltd.

Appellant

Vs,

C_Ul]] missioner of Central Excise, Meerut Respondent
i r

k\ppc arance;

Shri Atul Gupta, Advocate,
Shri Pawan Kwmar Singh, Superintendent (AR},

CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hen’ble Mr. Anil G. Shakkarwar, Member (lcchmu!&

for Appellamt
for Respondemt

Date of Hearing & Date of Decision : 0771172016
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FINAL ORDER NO... 22185/

Per: Anil G. Shalkkarwar Ve R N {
YO muie e f/
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The present appeal is filed by the appellant,"\MYg Lohia "\‘3__5,-;};'.3’
A W . t‘.“:"

X
L B

T

Brass (F) Ltd., against
136-137-CE/MRT-11  dated  29/06/2007  passed by
Commissioner of Central Excise & Customs (Appeals),
Meerut.

9. The brief facts of the case are that the appellants were
issued with d Show Cause Notice dated 14/11/1996 YOI;\the
period from October, 1994 to 31/05/1996 calling uponﬁ'}jthe
appellant to show cause as to why penalty not exceeding
three times the value of excisable goods in respect of which
the appellant appeared to have contravened the Rules such |
as Rule 173-B, 173-G & 173-F of Central Excise Rules, 1944
were contravened should not be imposed under Rule
173-Q(1) of Central Excise Rules, 1944. Another Show Cause
Notice dated 30/12/@96 was issued to the appellant with
similar proposals for the period -from June, -1.996_ to
September, 1996, One more Show C-ause Notice was -i_ssu__ed 1o
the appellant is dated 08/04/1997 and was issu.e'cl.'br.l' Si_f’é-‘lilal"
lined covering a peried from October, 1996 to February, 1997.
The issued in the Show Cause Notice was that Untrimmed
Sheets and Circles of Brass & Copper were being
manufactured by the appellant which ___{{\rel'e captively

consumed in the manufacture of Trim Sheets and Circles and




. dppeat No. 2510407

j':zi_t‘_\ith.ere_was no clearance of Untrimmed Sheets and Circles
.arld that I‘nm Sheets and Circles were exemnpted from Cent -al
Excise --duty. The dlbpuic was regarding dutiability of
Untrimmed Sheets and Circles which were not being cleared
by the appellants. The said Show Cause Notices were decided
through . Order-in-Original 153-158/MBD /2005 dated
19/10/2005. The Original Authority followed the Final Order
No. 640-641/99-C dated 14/07/1999 & Final Order No. 64-
65/2000-B dated 10/0172000 both passed by this Tribunal
| and stated in his Ord.er_-—__in-vOriginal ihat both the said orders

ﬂl
iy
wdpe accepted by Revenue and were not challenged before any

further appellate foxum. T_he Original Authority has held that
s view of the f'—lct that 1he decisionn of this Pribunal hos
dttdmed fmahty cmd fullowmg the decision of this Tribunal in

sau:i F‘mal Ordu":;_he_-dropped the proceedings in_itiated by the

ald thrce Show -deLlSC I\Omccs This Tribunal 1111 ough Final

IOrders NO 640 641/99 < d’ued 14/07/1999 in Para 12 had
held as follows:-

. .“On careful analysis of the rival submissions, we find that no evidence has

“been placed on record 10 prove that Untrimmed Sheets are marketable and

5{ since m;u‘kelabilil)f of these goods is not proved. therefore, they will not be

2

Hable to duty.

This Tribunal in Final Order No. 64-65/2000-B dated
10/01 /2000 has obbelved that the Tribunal has also
extended the bencflt of Notification No. 1/1993 holding that

the value of Untrimmed Sheets ie not be taken into account

N



:;
for calculating the aggregate value of clearance of Trimmed
Sheets and Circles, Aggrieved by the said Order-in-Original
153-158/ MBD /2005 dated 19/10/2005, Deputy
Commissioner of Central Excise, Moradabad filed ap]_aéa}
pvefore  Commissioner (Appeals), Meerut-1l. The 1d.
Commissioner (Appeals), Meerut-1l decided the sald appeal
through Order-in-Appeal  No. 136-137-CE/MRT-1I  dated
29/06/2007, helding that the Untrimmed Copper Sheets are
excisable goods and accordingly Hable to duty. Aggrieved by
the said Ordef—imAppeaﬁ the appellant has filed appeal befq}re
g

thig Tribunal.

o

3. Heard the ld. Counsel who has submitted that as
recorded by the Id. Commissioner {Appeals) at Para 12 of the
impugned Order-in-Appeal, 1t was brought to the notice of
Commissioner (Appeals) that this Tribunal de.(;‘id.éd the matter
in their favour through its Final Order No. No. 640-641 /.99{.3
dated 14/07/1999 and that the Adjudicating Authority in the
Ongmnal Adjudication has rightly dropped the proceedinngs,

wholly relying on the order passed by this Tribunal and that

\

: L
Commissioner of Central Excise, Meerut-lI has erredy in

jssuing the authoerization {or filing tﬁe appeal against the
decision of Tribunal and that the a}ﬁlaeai be‘fore Id.
Comimissioner {Appeals] was erro.neous,.' bad in law al.";d was
filed without application of mind. He -has_fm‘tlﬁer plcéded that

in spite of bringing this Tribunal’s decision in their own case

AN




14”1 seal .No. 2500:07

Commissioner (Appeals) in Para 21

____gn__c_'d_-._'Ol‘del‘_—iI;A}J;)eal dated 29/06/2007 has held
that .rﬁerely because the assessee were not selling or
nﬁ_arketing Untrimmed Sheets of Copper due (0 captive
consumption and that is why product is not being sold does
not mean that Untrimmed Sheets of Copper arc not capable
of being marketed and .'further héld that Untrimmed Sheets of
Copper are _e.xcisable goods and such finding was contrary to
-t__!‘_i_e_._.ﬁ_nc.iing _c_}_f___‘ghig Tribunal when the f{inal order passed by
ilub'I‘nbunalwas .ﬁ.o__t__cha}lenged before any higher Appellate

"'kif{orﬁm :
4. Heard the 1d. D.R. has presented the findings of Id.

Commissioner (Appeals}.

5. We have carefully gone through the order passed by this

Tribunal through Final Order No. No. 640-641/99-C dated

14/07/1999 & Final Order No. 64-65/2000-B dated
10/01/2000. We find that this Tribunal has categorically in“
Para 12 of said final order dated 14/07/1999 held that
 Untrimmed Sheets of Copper are not liable to duty because
:‘{L’he marketability of the said has not been proved. In respect
of such a clear finding on the issue ld. Commissioner
(Appeals) deviated from the judicial discipline and has held in
the impugned Order-in-Appeal No. 136-137-CE/MRT-1I dated
29/06/2007, that Untrimmed Sheets of Copper are excisable

goods. We, therefore, find that the impugned Order-in-Appeal

N



Ex. Appeal No. 2510/07

bad “in- Jaw., \?Lfé} therefore, set aside the impugned
Order-in-Appeal and hold that the Order-in-Original dated
19/10/2005 is restored. In above terms the appeal is allowed.
The appellants shall be entitled for consequential relief, if

any, in accordance with law.

(Dictated and pronounced in Court)

'(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY
MEMBER (TECHNICALS. MEMBER (JUDICIAL):
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