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‘iN THE CUSTOMS L)\ClSl: & SERVICE TAX APPELLATE

:  TRIBUNAL
'REGIONAL BENCH : ALLAHABAD
. " COURT No. 1

APPEAI No. II/ZSZG/'?{}O? SEX[DBY
{Ammg out of Oldu in- Appml No. 136 137-CEMRT-112007  dated

29/06/2007 pdssed_by (onnmsmonu ot -Central lxcm & Customs
'(Appcais} Meuui) R

I or dppxovd]

- Han blc Ml Aml Choudh‘ny Munbc: (iudiml)
‘and-. '

I-l(m’ble M! Anil.(; Shdkkdl_ .’fl.l, Mcmbcr (Technical)

1. . .[Whether. Press Reporter may. be. aliowed to see | NoO
o the__Order for pubhcatlon as per. Rule. 27 of the |-

: t WOU]d be released under Rule 27 of | Yes

the hse.ﬁr.; .Lor_d.shtp_.s,wash_..-;to. see the fair copy | Seen.

"order 15 Lo be c:rCUiated to the|Yes

i

'-IAppclianl'

'-;_"C;o_mm_i_ssi_u_:_lcr of Central Excise, Meerut Respondent
"Appearance:
Shri Atul Gupta, Advocate, for Appellam
Shri Pawan I{_umar Singh, Superintendent {AR), for Respondent

‘CORAM:

'_Hon ‘ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. A__[_li_]__(_]T Shakkarwar, Member (Technicai)R
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Per: Anil G. Shaldkarwar

The present appeal is filed by the appeii?

Brass (P Ltd., against

126-137-CE/MRT-1l  dated ~ 29/06/2007 passé 5
Commissioner of Central Excise & Customs (Appeals),
Meerut.
9 The brief facts of the casc are that the appellants were
jssued with a Show Cause Notice dated 15/11/ 1996 for the
i
period from October, 1994 to 31/05/1996 calling upon th::
appellant 1o show cause as to why penalty not exceeding
three times the value of excisable goods in respect of which
the appetlant appeared to have contravened the Rules such
as Rule 173-B, 173-G & 173-F of Central Excise Rules, 1944
were contravened should not be imposed under Rule - 173-
0O(1) of Central Excise Rules, 1944Anothcz Show Cause
Notice dated 30/12/1996 was issued to the appellant with

similar proposals for the period . from.. June, 1996 1o

September, 1996. One more Show Cause Notice was issuec{ to
. 1
i

1

the appellant is dated 24/06/1997: aﬁd was issued on similar
Jined covering a period from October, 1996 to February, 1997,
The issued in the Show Cause Notice was that Untrimmed
Sheets and Circles of DBrass &. Copper were being

manufactured by the appellant ~which  were ~captively

consumed in the manufacture of Trim Sheets and Circles and.
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.:51;_.}E{€1i‘,....1:.}‘.161‘e was no .C:EG__&_I;B;&'J_CQ_ of Untirimmed Sheets and Circles
E:i.l'ld that Trim Sheets a_fjd Circles were exempted from Central
Excise -duty. The -dispute was regarding dutiability of
Untrimme_d Sheets and Circles which were not being cleared
by the appeiiams Thc sa1d Show Cause Notices were decided

1',hr.ough..--”'- =in 011g1na1 153-158/MBID/2005  dated

19/10/200 h O _gmal-’.‘Authority followed the Final Order
No. 640 64 1_/99.0 dated 14/07/}@99 & Final Order No. 64-
65/2000 B dated 10/01/2000 both passed by this Tribunal
and s_tated_ -'m .hlS .-'O1'.dcl_'-.~.1n.n0r1g1nai that both the said orders

\q‘;re accepted by Revenue and were not challenged before any

i further appellatc f01 um The Original Authontv has held that

. of the fa(,t Lhat the decision of this 'Irlbunal has
'r__i'alify and foli_owing the decision of this Tribunal in
:defs hc dmp the ploceedmgq m111atéd by the
h'ovx.*.c,duse NoUces This Tribunal th1 ough Final
: )40 641/99 C dated 14/07/ 1999 in Pdrd 12 had

hcld as foll.ﬁwl's ~.
| '“On. ;:a_refui .Em.a}ysis of the ;'i\.’af submissions, we find that no evidence has
been placed o record o prove Lhat Unbrmined Sheels wie markelabic wnd

.. since marketability of these poods is not proved, therefore, they will not be
fi

o
LT .
L liable to duty,

n

This Tribunal in Final Order No. 64-65/2000-B dated
10/01/2000 has observed that the Tribunal has also
extended the benefit of Notification No. 1/1993 holding that

the value of Untrimmed Sheets is not be taken into account

N
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for calculating the aggregate value of clearance of Trimmed
Sheets and Circles. Aggrieved by the said Order-in-Original
153-158/MBID/20038 dated 19/10/2005, Deputy
Commissioner of Central Excise, Moradabad filed appeal
before  Commissioner  (Appeals), Meerut-Il.  The Id.
Commissioner (Appeals), Meerut-Il decided the said appeal
through Order-in-Appeal No. 136-137-CE/MRT-II dated
29/06/2007, holding that the Untrimmed Copper Sheets are
excisable goods and accordingly hable to duty., Aggrieved by
the said Ordei*--in--Appeal the appellant has filed appeal bef;_t;%‘e

this Tribunal.

3. Heard the Id. Counsel who has submitted that as
recorded by the ld. Commissioner (Appeals) at Para 12 of the
impugned Order-in-Appeal, it was brought to the notice of
Commissioner {Appeals) that this Trib_gnal_ decided the matter
in their favour through its Final OIdC]NONO 640-641/99-C
dated 14/07/1999 and that the Adju_d_.i.(_i;éﬁng Authority in the
Original Adjudication has rightly -dl'q?lqu_..'t_hc.jaroceedings,
wholly relying on the order passed by f_tj._h__i_;_-.'_]_“l_-_j_bungl and .that

1
. . . i
Commissioner of Central  Excise, Meerut-1l - has . erred,

ti‘n
issuing the authorization for filing the. appeal against the
decision of Tribunal and that the -appeal before  1d.
Commissioner {Appeals) was erroneous, bad in law and was

filed without application of mind. He has further pleaded that

i spite of bringing this Tribunal’s decision in their own case

N
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'E)_rlgthe same issue, the 1d. Commissioner (Appeals) in Para 21
of impugned Order-in-Appeal dated 29/06/2007 has held
that merely because ‘the assessce Werc not selling or
marketing '-Untrimmgd -.-Sheets of Copper due to captive
consumption and .1‘.hat. is why product is not being sold does
not mea:n that Unulmmed Sheets of Copper are not capable
of being ma1keted and furthu heid Lhat Untrimmed Sheets of
Copper are _engigable;go;o_ds and such finding was contrary to
the finding _01:". .._;tl.'_i._is 'i‘ribﬁnal when the final order passed by
thlb'lllbunalwasnot c__h_al}enged before any higher Appeliate

F’qm m.

4. H(,ard the 1d. D.R. has presented the findings of id.

| -'Commlssmner [Appcals}

We"rha_v_e carefully gone through the order passed by this

| i_'rnbunal thfo_ugh Final Order No. No. 640-641/99-C dated

-14/0//199'9 & Final Order No. 64-65/2000-3 dated
10/01/2000 We find that this Tribunal has categorically in
Para 12 of said final order dated 14/07/1999 held that
Untrimmed Sheets of Copper are not liable to‘ duty because
Lhc marketability of the said has not been proved. In respect
(!]j such a clear finding on the issue in appellants own case Id.
Commissioner {Appeals) deviated from the judicial discipline
and has held in the impugned Order-in-Appeal No.
136-137-CE/MRT-1I dated 29/06/2007, that Untrimmed

Sheets of Copper are excisable goods. We, therefore, find that

N\
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. ':h.e impugned Order-in-Appeal is bad in law. We, therefore,
set aside the impugned Order-in-Appeal and hold that the
Order-in-Original dated 19/10/2005 is restored. In above
terms the appeal is allowed. The appellants shall be entitled

{or consequential relief, if any, in accordance with law.

(Dictated and pronounced in Court)

(ANIL G. SHAKKARWAR) | =~ (ANIL CHOUDHAR
MEMBER (TECHNICAL) | 'M'E_M_BER (JUDICIA
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