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2 Iy, Appeal Nos. J0263415 &
35682714

Per Mr. B.Ravichandran

These two appeals against orders dated 27.08.2014 anc
29/30.09.2014 are taken up together as the issue covered 15 same,
The appellants are engaged In the manufacture of polyester film, shim,
BOPP and articles of plastics liable to Central Excise duty. They are
availing cenvat credit on varigus inputs, capital goods and input
serﬁces. Proceedings were initlated against the appeliant for
demanding differential duty on captively consumed "hard copy shirn®
uzed im the manufacture of exempted final product hologram.
Revenue felt that the vaiuation of the said shim was not proper under
Rule 8 of Central Excise Valuation Rules, 2000. The main thrust of
atlegation by Revenue I3 that shim manufactured and consumed
captively by the appellanl are naot properly valued because the
technicm_expemﬁe which goes into Lhe product 15 indeterminable by
the present method of CAS-4. In other words thal 110% of cost of
production is not applicable or refiable in the present case. The
intangible cost not capable of being booked in the books of accounts
and has been recovered by the sale of finished goods |5 not getting
added in the CAS-4 valuation adopted by the appellant. Accordingly,
the Revenue proceeded to arrive al the value of the impugned goodg |
by applying principles under Rule 11 of Cenltral Exclse Vatuation Rules,
2000, The Revenue evolved a formula as :

Value of shim = value of helograms (-} value of stamiping foil
and release paper. The manufacturing, selling and other related

gxpenses attributable to the sale value of holograms and depreciation

aof fixed assets were allowed as deductions. Cﬁ\w
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3 Fx. Appeni Nos. 5026315 &
S5BR2/14
%.  The show-rause cum demands were adjudicated by the ariginal
authority conﬁ'rming the demands and imposing equal penalties.
hagrieved by these orders, the appellant is before us,
3. The Id.Counsel for the appetiant, Shri arvind Arora, submitied
that the whole proceedings against the appeliants were mis-conceived
without any authority of any provisions of law. His main contentions
are !
| (a) There are factual errors in reasoning given by original
authority. The hard copy shim, now under consideration, 15 not at all
comparable to soft shim, which is manulactured by them on job work

basis. Hard copy shim, has a small printing area of 150 mm x 150

' mm, whereas soft shim has a printing area of 1205 mm X 305 mm and

‘e more than twice in thickness and 16 times in area. Thay never sold
hard copy shim during refevant period ;

{b} Hard copy shim is classifiable under CTH 84425010, These
are manufactured and captively consumed in the manufacture of
exempted holograms. Rule 8 of Valuation Rutes is clearly attracted in
such situation. The costing has been done as per CAS-4 standards,
The mind/expertiseftechnatogy have ali heen duly factored In by the
appeliants in their books of accounts. Mo extra external expenditure
was ever alleged or proved by Revenue ;

(g} There is absolutely no authority or sanction under faw o
follow deductive method of valuation ~ starting from finlshed finat
product cleared on sale to arrive at cost of interrmediate product

captively used in the manufacture of such finished goods ;

Cﬁ\x_w»‘ LG




i Fx. Appeal Nos 3026345 &
35882714

{d} The appellants are eligible for exemption under Notification
N0.67/95-CE dated 16,03.1595 as the hard copy shim falling under
Chapler 84 is indisputabr% a “capital goods"” manufactured by them for
captive use. The proviso to the said Motification is applicable only to
“inputs” as a bar for exemptlon in the case of use for exempled final
products.

The 1d.Counsel also submitted copies of varlous case faws in support of
his above contentions. These are examined later in the discussion.

4, The ld.A.R., Shti M. K. Sarangi, reiterated the findings in the
impugned order. He submitied that the ChS-4 standard adopted by
the appelant for arriving at 110% of the cost for Central Excise duty
did not reflect the true value. Regarding claim of the appellant for
exemption under Notification No.67/95, he reiterated the flndings of
the Id.Commissioner regarding harmonious  reading of the said
natification with provisions of Rule 6 (4} of Cenvat Credlt Rules, 2004,
5. we have heard both the sides and examined appeal records.
The points for decision are {a)} whether or not the appellant are
correct in foliowlng Rule 8 and CAS-4 standard to arrive at the value of
captively consumed hard copy shim and (b} elialhility of the appeliant
for exermption under Notification No.67/95-CE dated 16.03.1995 for
captively consumed hard copy shim as capital gDDdS.! On fhe first
goint, we find that hard copy shim is an excisable product
manufactured and fully’ put to captive use hy the appellant. for
arriving at the value for Central Excise purpose, the appetfant followed
provisions of Rule 3 and general princlples of costings as per CAS-4

standards. This is alse in terms of Board's Circular dated 13.02.2003,




3 Fx, Appenaf Nos, 50263715 &

S5882414

Now, we find that the value adopted by the appeilant was sought to be

rejected by the Revenue withoot any valid legal grounds,  The
following points are relevant ;

{a) The correctness of CAS-4 calcutation itself has not been
questloned with supporting evidence by Revenue ;

{b) No extra expenditure on supposed complex security
feature of the impuaned goods has been alleged ;

{c} The Revenue did not initlale action independently o
ascertain by another Cost Accountant whether the CAS-4
calculaticn by appellant is correct or net

(dY The additional cost of “mind/technology” is not to be
presumed ang Imported as & concept outside the
perimeters of Valuation Rules and costing standards ;

{e) Therg are no allegation or evidence that the manufacture
of hard copy shim will involve additionat cost nat refiected
i the books of accounts,

Apart from the above, we find that the Revenue adopted bighly
arbitrary and imaginative methodology Lo arrive at the value of these
impugnhed goods. The value of shim is arrived at from the value of
final product - hologram - by deductive method, Thisfncst supported
by any provisions of taw or approved standards of accounting/casting.
The i:res;t judgement under Rute 11 of Valuation Ruies does not permit
such arbitrariness and imaginative valuation. The case laws retied on
by Revenue has no bearing or relevance to the issue in hand. In Steel
Complex Case : 2004 (171} ELT 255 {Trl.-Bang.), the Tribunal heid

that Rule 8 would be unrefiable In case the manufacturer is incurring

M&—:v




] Iy, Appeat Nox 50263718 &
33882104

Fuge losses., The ratio of this decision will not support the view that In

present case because of huge profit, the CAS-4 standard should be

discarded. Tt will result in a situation thal the percentage of profit
earned on final product will be added to the cost of intermediate
product also. Mo legal sanction is availasble for such preposition.

&. We find that the principles [ald down by the Hen'ble Supreme
Court in the case of Cadbury India ttd. + 2006 {200) ELT 353 {5C) are
appllcable to the present case. The Heon'ble Supreme Court held that

the Department is alse bound by the Circular dated 13.02.2003.
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7. flegarding the second point for decision, we find that the

Impugned goods are admiltedly “capital goods” falllng under Chapter

LI Nt g g
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84 of CET. ‘The provisions of exemption Notificatton MNo.67/95-CE

dated 16.03.1995 is dearly applicable t¢ the impugned qoods as they

are used captively within the factory of productlon.  The exclusion
provided In the proviso of the sald notification shall apply only to
inputs not capital goods. Wa find the reasoning given by the original
authority Lo deny the said exemption as totally misconceived. Rule §
{4} of Cenvat Credit Rules, 2004, has no application to decide the
aligibility of above said exemption. The said Rute is for non-eliglhility
of credit on capltal goods used exclusively in the manufacture of
exempted goods. In the present case, the appelfant is not clalming
any credit on capltat goods. In fact, the appellant is manufacturing
the capitai goods and is claiming exemption under WNotification
ND,67/95-CE  dated 16.03.1995, Here, we find that the
Id.Commissioner's finding Is absolutely withoul basis and 18 erroneoyds,

L]

reliance can also be placed on the dedision of Tribunal in Hero Cycles
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7 Ex, dppenf Nas, 30263715 &
S5ER2I4

Ltd. : 2004 {165) ELT 540 (Tri.-Del) and Siemens Lid. @ 2004 (176)

ELT 299 {Tri.‘-‘-'Mum,}, The Hon'bie Supreme Court in Novopan India
Ltd. : 1984 (73) ELT 769 (SC) observed that a notification has o be
interpreted in the light of the words employed by it and not on any
other basis. The exempiion is to be applied by the language and plain
terms of the notification,

8. In view of the above discussion and findings, we hold that the
a.';:upellant witl succeed on both the grounds viz. : vaiuation adopted in
terms of Rutes and CAS-4 standards and eligibility for examption under
Notification No.67/95-CE dated 16.03.1995. Accordingly, the appeals

are allowed. The Miscellaneous Applications are also disposed off,

(Operative part of the Order was pronounced in the open Court)
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