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IN THE CUSTOMS, EXCISE & SERVICE TAX APPEL

TRIBUNAL
REGIONAL BENCH : ALLAHARAD
COURT No. 1

APFEAL No.E/50/2007{ D8}
(Acising owt of Orderin-Appeal No. SOCEAPPL/R NP
19/10/2006 passed by Commissioner of Central Execise &
{Appeals), Kanpur)
For approval and signature:
Hon’ble Mr. Anil Chondhary, Member {Judicial)

and
Hon’ble My. Anil G. Shakkarwar, Member {Technical)

= rmmnmnaTea ——inmnTRT b o T L T T e A

1. | whether Press Reporter may be allowed to see |
the Order for publication as per Rule 27 of the
CESTAT (Procedure)} Rules, 19827

5T Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 For
publication in any authoritative report or not?

== Wiather their Lord<hips wish to see the fair copy
of the order? '

T Twheiiar order s To e circulated to the

l Department Authorities?

/s Agra lspatl Udyep, AT

W,

Commissioner of Cenral Excise, Kanpur R«
Appearance:

Shri §.5. Kumar, (Authorized Representative) o
Shri MUK, Sarangi, Joint Commissioner (AR), for |
CORAM;:

Hon'bie Mr. Anil Choudhary, Member {Judicial)
Hontble Mr, Anil G. Shaklkarwar, Member (Techiical)
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Pae of Heaing. T~ ZROS2016 .
Dinte of Decision U500

=
Fipol —ORDIR N(J7922)Qﬂ3€;
Per: Anil G, Stakkarwar

r

Present appeal is filed by appelland M5 Apra 1spat Udyog
apainst  Oeder-ip-Agpenl Moo S20CEAPPLANESO0G daed 190102096

pazied by Commissioner of Cenral Ereise & Customs {Appeals), Kanpar,

2 Facls of the case are thae appeliant were tlangﬂgcd b e
manufacture and clearance of CR. Strips of iton and slecl. They were
avilling benefits of 851 cxesplion under notifieation 9/2003-CF
dated 01,0303, The appellam was abeo manufacturing CR. Strips an
which bramd name of locks such as Link, Konael cle was enibossed
and such branded goods were eleared to tespective bock manedieturers
on paymend of ful] rate of Central Bxcise Pty withowt availing smal
seatle exemplion. The revenue contended that the goods on which full
duty was paid were not branded goods and therefore their clearance
vale should be ineluded tor computation on total clearance value of
the nnit duringe the financiab vear 2003-04, As & result the unit became
inetipible to avail the said 551 exemption and therefore, a demand of
Re372,78%- for deferential duly wus raised with other proposals
through show cause notice dated AOT2005. The sad shew cause
notice  was  adjudicated  fwough  Order-in-(eiginad Mo lto
ACAMIN005 dated 2912005, The original awthority has relied

upon Oirenler dated 27500994 [ssued by CBEC and held that the

%
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goods on which the full rate of duty was paid were zobd to pacticular
manedncturers and they were not treaded ia the epen marked and
By aaded
thepefore, they will not be digated as branded geads within e
reaning of brand name defined in the satd notification. He, therefore,
confitmed the demand ard fmposed penalties. Appricved by the sald
arder appellant filed appeat before Cosmunissioner (Appeals), Leaned
Commissioner (Appeals) passed Qrder-in-Apped] gated 19/10K20006
wherein he has upheld the order of eriginal autherity confirming the
demand of duty and interest and set aside penaltes imposed.
Agpticved by the sald Order-in-Appeal dated F3/10/2006 appellant is

boftrs us,

3. In the appeal appeliant las contended thot including the poods
or which full duty swas paid into the value of clearance is 1ot
permitted in the said exemplion notification and afso that the dermand

1z tiime barred.

4, During the hearing lcamed represetative of the appellant
contended that in the vear 2003-04 they have cleared the gaads on
which brand name were affixed o respective Jock mansfaciuers by
saying fulf rate of duty for wiiich regular returns were {iledl and after
the time limit cxpived for filling appeal apainst fnudizatice of said
returns the present show cause notice is issued treating e goods on
which futt rate of duty was patd and for which smail scale axemption

was not avaited as unbranded poods through the said show Gause

\



Date of Hearing, "~ 270502016
Pate of Decision 2052006

Flyad —ORDER NO_ 10 2539006

Per: Anil (7. Shalikarwar

Present appeal 15 fTled by appellant Mo Aprs fspel Udyeg
apaingt Oudur-in-Appeal Noo SAHVCTEATPTLARNPR00G dated 18102008

pasted by Coormissener of Central Freise & Customs (Appeals), Kanpar,

2 Faety ol the vase are that appeflant were E::‘.guged i the
n.umufhcmrc ard clearance of CH. Strips of fton and steel, They were
avalling bencefitz of 881 exemption under notification 9/2003-CR
dated 01.03.03, The appellant was abso manufaciuring (L1, Strips on
which brand name of locks such as Link, Norark olo was cmbossed
and siich branded goods were clesred to respeetive lock manefactarers
on payment of full rate of Central Excise Dty without avatling amati
scale exemption. The revenue comtended that the poods on which full
duly was paid were not branded poods aid therefore thelr clearance
vitlue should be meluded for compsetation on total clearance value of
the wnil during the financial year 2003-04. As a result the unit became
ineligible to aveil the seid 881 exemption and therciore, s demand of
Rae 372789 for deferentisl duty was raiged with other proposais
through show cause notice dated Q402005 The said show caose
notice  was  adjudicated  theough  Order-in-Gripinal  No116-
ACERIEY2005 dated 29.11.2005, The oripinat autherity has relied
upen Clreular dated 271001994 jssued by CBEC and held that the

N
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poods on which the full rate of duty was paid were soid to particular
jmanufacturers and they were nel ueaded i the open rarket and
iy g et
therciore, they will not be trpated as branded goods within the
myaming of brand nane delined in the satd :1;:rtiﬁ{:aﬁnn. e, therefore,
confirmed the demand and impused penzltes. Agpripved by the said
order appellant filed appeal before Commissioner (Appeals). Learned
Commizsioner {(Appeats) passed Order-in-Appeal dated 14102006
wherein he has upheld the arder of original authority confitming the
demand of duty and interest and set aside penalties mmposed.

Apgricved by the said Order-in-Appeat dated 19102000 appellant ix

betore us.

3, in the appeal appellant has conlended {hat including the poods
on which fult duty was paid imto the value of clearance is 1ot
permittted in the satd exemption netification and alse that the demand

15 time barred.

1. During the heacing Jeamerd sprasentative of the appellant
contended that it the vear 2003-04 they have clearsd Lhe yoods an
which brand 11ﬂme. were alfixed te respeetive lock manufacturers by
paying full rate of duty for which repular rewens were filed and afior
die time bmitl expired for Tfing appeal ngainst {inadization of said
returns the present show cause notice i issued treating the goods on
which full rate of duty was paid and for which small scale exemption

was mot aviiled s unbranded goods thrauph the said show cause

N\
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pofice and that this amounts to rcopening of assessments wilhout
following the process of review and filing an appeal. Therefore, the
revende l1as no authority of law as on 04.07.2005 Lo treat the goods on
whicl full duty was paid as un-branded goods because aé)ainﬂlw
assessments of such goods no appeal was filed before conpnssioner
{Appeals). Once it Is established that the assessment of goods on
which full rate of duly was paid cannot be subsequently called un-
branded poods without going through the process of appeal the show

cauge natice dated 04072005 became unsustainable.

3. The tearned DLR. has submitted case laws in the case of Prakash
Industries Vs Commissioner of Central Bxcise, Bhubaneswar
20000119 ELT. 3(TH.LB) & Commissioner of Central Bxcise,
Rajkot Vs Vitashiv C_c-rami-::s Ltd. 2000 (122} EL.T. 106 (Tribunal)
and argued that the goods manufactured by appellant on which brand
names were affixed were not 1%}&{1&{.‘1 m market and therefore as held

i the sabd cases cannot be treated as branded goods for the purpose of

computation of value of clearance.

0. We have taken into consideration the rival contentions. We
have also perused the stay Order No.162/07-EX daled 09.02.2007
passed in this appeal wherein a prima-facie view was taken that the
assessments of goods during the year 2003-04 has become final and it
Is 10l open 1o revenue to contend thal goods assessed to full rate of

o _ ¢ hanoo a1
dult;v as branded goods in 2003-04 have changed their comaetsr and
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5 APPEAL No LB 2007 (D)

they became un-branded. The revenue has nol advanced any
arpuments against the said prima-facie view of this Tribunal. We,
(herefore, hold that the said prima-facie view has attained finality as a
result the dnpugned Order-in-Appeat 19 set aside and appeal 15

allowed witl consequential relief, il any. No Cosls.

iDictated in Courtd

o

e S o e e [
(Anit Choudhary} (Anil G. Shakkarwar)
Member (Judicial} . ”___ggﬂ?ﬁ;u[ﬂ:‘mhnical]
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