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Rer: Anil G, Shakiarwar
The present appeal

Hindustan Aecronautics Limited, is againgt Ord__m‘---
No. 241-Cg/ APPL/KNF /2007 dated 20 JOG/2007 pe
Commissioner of Central LEcise & Cfustzr_}.ms'-f--v
Kanpur.
2. The brief facts of the case are that the appellant, \},/ 5
Hindustan Aeronautics Limited, (M/s HAL) had registered
themselves  under Maintenance & Repair  Services for
discharge of Service Tax, M/s Hindustan Aeronautios Limited,
paid an amount of Rs.2,67,83,104 /- for the activity of up-
gradation of some of the ajrcrafts of defence forces through
four contracts tUreating the same as Service Tax pavable under
Maintenance & Repair Services, Subsequently thev realized
that the up-gradation of Defence Aircrafts undertaker by
them was not satislying the definition of Maintenance (\
Repair Services therefore through application dated zluﬁ—
2006 received by Assistant Commissioner, Central Excise
Division-IH, Kanpur on 26-06-2006 they apphed for refund of
: ,
RS.Q,{’}?,S:‘B,E.O‘}-/—. The amount of RS.2;67,83,}U‘TE-X-- c:iai.;.'ned

also included interest of R$.21,63,503/-. The grounds for

-

L |

claiming the said refund was that the up-gradation work
carried out by them was not activity related to Maintenance &
Repair Services but i+ was activity related to manufaciure,

The Deputy Commissioner, issued a Show Cause Notice

I
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proposing to reject the said claim of refund stating that it
Bppe ared to Revenue that the activities undertaken by M/s

dustan  Aeronanucs Limited, were covered under the

r—_.

ambit of definition of Maintenance & Repajy Services. The

said refund application was decided through Order-in-

\-./

riginal No. 19/STC/ACK-HI/2006 dated 02-11-2006. The
Original Aunthority has held that M/s Hindustan Aeronautics
Limited, have voluntarily deposited Service Tax and the
coniract numbers mentioned by M/s Hindustan Aerona antics

in their refund claim were chfferent from those

iim
qmentioned on the invoices submitted along with refund claim
and rejected the application for refund. M/s Hindustan
.f-‘,.;‘:;_if'an_aLltics Limited, carried matter before Commissioner
(Appeals). The 1d. Commissioner {Appeals) has decided said
appeal through Crder-in-Appeal No. 241-
CE/AFPL/KNP/2007 dated 29/06/ 2007 and rejected  the
appeal by uphelding  the  said Order-in-Original  No.
1G/STC/ACKITT/2006 dafed 02-11-20006. Aggrieved Dby

said Ordor in Appezl M/s Hindustan Aeronautics Limited 38
sefore this Tribunal, The maln ground of appluz.d io that the
activities carried out under the up-gradation contracls were
manufacturing activities and they had wrongly classified it as

.

\{gi ntenance & Repair Services, They, further, contended that
the agreernent between M/s Hindustan Aeronautics Limited,

and Defence Establishments of Governinent of India was to

undertake up-gradation of Defence Alrcrafts and to supply

N\
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upgraded aireraft and that the up-gradation invelved addition
of new features to the existing Alrcrafts. They furtber
submitted that the meaning of word ‘upgrade’ as provided i

English Oxford Dictionary is “to raise to a higher standard or

1L
c{\;z_,;‘{mf\‘ﬁ—-.

rant” and contended that the meaning does not eguate to
Maintenance & Repair.

3. Mas. Stuti Saggl, Advocate, was appointed as amicus curiae

by this Bench to assist the Bench in deading this matter |
Stuti Saggi, Advocate, presented the case and subrnitted that
the contracts between M/s Hindustan Aeronautics Limited,
and Defence Establishments was for up-gradation of aircrafis
and they were not for Maintenance & Repair Services though
M/s Hindustan Aeronattics Lirnited were register for payiment
of Service Tax under Maintenance & Repalr Services specific
contracts m respect of which up-gradation of Defence
Alrcrafts was undertaken were not related o Mammtenance &

Repair Services and it was related 1o manufacturing and up-

gradation of the existing aircrafts. The Ld. D.R. has supported
both the Order-in-Original & Order-in-Appeal.
. We have taken rival contentions into consideration. We

have also gone through the finding of Original Authority. We

find that Original Authority has stated that the contract

numbers mentioned m refund claim were different from the

I

ones mentioned on the Invoices submitied alongwith refund
claim, It was his responsibility to seel the correct mvoices

fromm M/s Hindustan Aeroneutics Limited, and examine the

\
N
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issue based on contracts and connected invoices. It was the
responsibility of the Original Authority to give finding on the
ms of contracte and invoices whether the activity was
Vaintenance & Repair Services or not hefore rejecting the
refund claim. The Original Authority has failed in his duty of
adjudication that is 10 seck appropriate evidence, examine the
evidence and to arrive af correct {inding. It is unfortunate that
Comniissioner (Appeals) did not remand the matter back to
Original Authority to arrive at correct finding by examuming
evidence. We {ind that Original Authority has not established

Jrat fhe activity carried out by M/s Hindustan Aeronautics

Limited, amounts io Mainfenance & Repair Services.

- _..‘;.e].‘e.i'o:r.‘t:-:., we are satisfied that inn respect of the up-gradation
activity underizken by M/s Hindustan Aeronaulics Linited,
the same did not amount to providing of service f{or
Mavtenance & Repair Services, Therefore, the amount
deposited by M/s Hindustan Aeronautics Limited, in respect
of which they sought refund was not due to exchequer as
Service Tax, Therefore, we direci the Original Authority to
refund the ameuwnt deposiled as Seivice Tag on account of
Maintenance & Repalr Services in respect of the activity by

M/s Hindustan Aeronautics Limited for up-gradation of

which were undertaken by them on behall of

Establishments of Defence of Government of India through
said four contracis. M/ s Hindustan Aeronautics Limited, may

submit a copy of this order to the Office of the Original
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“such copy in the Office of Cirigh

Authority, the Original Authority shall allow the application

for refund within sixiy days from date of receipt of copy of this

order. The appeal ig allowed in above terms, This

=L

appreciates the assistance provided by Ms., Syt

Advocate, as Amicus Lrtae.

(Dictated and proncunced in Court)
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