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¥ THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No.Ef2793/2007-EX[SM]

Arising aut of Order-in-Appeal No.250/APPL/KNP/2007 dated 24.07.2007"
by Commissioner {Appeals) Customs, Central Excise, Kanpur.

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

—L

. Whether Press Reporters may be allowed to see
the Qrder for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 s No

2. Whether it should be released under Rule 27 of the
' CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? D Yes

3. Whether Mis Lordship wishes to see the fair copy
of the Order? : Seen

4. Whether Order is to be circulated to the Departmental
Authorities? : :Yes
/l/\%.

M/s Concrete Udyog Ltd,

LAPPELLANT(S)
VERSUS

Cammissioner of Central Excise, Kanpur

RESPONDENT (S}

APPEARANCE

Shri Mayank Garg, Advocate for the Appellant (s)
Shri R.K. Mishra, Supdt. (A.R.) for the Department {s)

CORAM:

il

HON‘BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

RATE OF HEARING & PROMOUNCEMENT: 04.11.2016

FINAL ORDER NO.- F1068[ 201 ¢




2 Appeal Ne.E/2785/07

_.Per Mr. Anil Choudhary : 2

o

The issue in this appeal by the appeliant, a manufacturer of
RCC Pipes etc., is whether they have complied with the conditions to
avail exemption from Central Excise duty as per provisions of

Notification No.108/95 dated 28.08.1996, as amended,

! 2, The brief facts are that the appellant is a registered manufacturer
Qnder the Central Excise provisions, manufacturing PCC poles,
Beams and Pipes. The appellant intimated the Department vide their
letter dated 29.03.2005 that they would be clearing their excisable
go.c-st némely PCC Pipes/RCC Pipes at NIl rate of duty under the
provisions of Notification No.108/95 (as amended) to M/s NgC—PNC
(Joint Venture). In support, the appelfant aiso subm’i&ed a
certificate dated 18.03.2005 issued by the Managing Director, ™.P.
Road Development Corporation Lid. Bhopal and countersigned hy
Principal Secretary (PWD) Government of M.P.)without having any
seal of the authority. The certificate certified that the goods namely
\ PCC Pipes were intended to be used for rehabilitation and
upgradation of Sagar~ Bina Road under Asian Development Bank
Loan. It is also certified in the said certificate that the Government
of India had approved the above project for implementation by

Public Works Department, Government of M.P., through M.P. road

i
i) \.

Development torporation Ltd.

N

3. The SCN dated 13.03.2006 was issued as it appeared to Revenue

that the first and foremost condition to avail exemption is that

goods are supplied to the projects financed by United Nations or an

International Organization and approved by Government of India.
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Appeal No. E/2793/07

The appeliant did not submit any documentary evidence issued, by

the Government of India, regarding the fact that the project for

which, the excisable goods were supplied was approved b th

Government of India. Further, on scrutiny of the quarter

E.R.1’s returns, it was observed by Revenue that appellah'f“ h.ave '
cieared goods worth of Rs.23,60,513/- at nil rate of duty under
Notification No.108/95, without fulfilling thHe requirements of the
said notification, and accordingly, it was proposed to demand duty _
) (..AJ”:H'C t'/f,_,_s‘\\
amounting to Rs.3,77,682/- with interest and-it=is further proposal/’ .\
to levy penailty. The SCN was adjudicated vide 0-1-Q dated '
09.03.2007 by the Assistant Commissinner on contest and the
proposed demand was confirmed along with equal amount of
penalty under Section it AC of the Act. Being aggrieved, the
appellant preferred appeal before leaded Commissioner appeals who _\/ﬂ»ﬁ’k
WS- Koo _
woeutd e the impugned order is been pleased to reject the appeal,
observing that appellant failed to submit any evidence to support’

their claim that the project was duly approved by government of

India which was basic and foremost condition to claim exemption.

Being aggrieved the appellant is before this trit__;yun‘ai‘ the learned
counsel for the appellanl have Laken me through the notification,

wherein it is provided in Para (c)(ii) as follows: -

Mif the said project has been approved by the Government of India
for implementation by the Government of a State or a Union
Territory, a certificate from the executive head of the Project
Implementing Authority and countersigned by the Principal

Secretary or the Secfetary (Finance}, as the case may be, in the

N
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concerned State Government or the Union Territory, that the said

1
!

goods are required for the execution of the said project, dnd that

the said project has duly been approved by the Government of India

L

for implementation by the concemed State Gavernment”, 1n case

the goods are intended to be supplied to project financed (whether

by a loan or a grant} by the World Bank, the Asian Development
Ba_nk and/or an International Qrganization other than those listed in
A‘nnexure ahd if the said project has been approved by the
Govefnment of India for implementation by the Government of z
St_ate or‘Union Territory, a certificate from the Executive Head of the
pro&'ect m-wplementmg Authority and countersigned by the Principal
Secretary or the Secretary Finance, as the case may be, ;‘-iln the
concerned State Government or the Union Territory, that th said
goods are required for the execution of the said project, and that
the said project has been duly approved by the Government of India

for implementation by the concerned State Government.

5. The fearned counsel urges that from a perusal of the certificate on

'-\_i record dated 18.03.2005 No. ADB/Phase~1/114/EX_Cus/2004/1947

fuifits all the requirements namely, (i) this certificate is issued by the

Project implementing Authority,}that is) by the Managing Directar of

M.P. Road Development Corporation, (if) it certifies that the projoct

iz under Loan of Asian Development Bank, (i) Guvermnent ui‘\ Indiu

has approved the praoject for implementation by Public .'3'\__15'__\‘#@;-;45
Development, Govermment of M.P. through M.P. Road Development i
Corporation Ltd. The certiﬁcate’;mentions the quantum of goods%‘

required}the name of suppiier i.e. appeliant)and the authorized

purchaser or the contractor of the Implermenting Agency namely -
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Appeal No.E/2793/07

NCC-PNC (Joint Venture).

Thus, ali the conditions of the said notification are fulfilled for.

exemption. Accordingly, he prays for setting aside the |mpugned

order and allowing the appeal with consequential benefits.

The learned AR for Revenue relies on the irmpugned order. He
further states that the appellant has to fulfill not only condition
number (i) in Clause-c but also condition number (i) which is as
fotlows: - if the said project has been approved by the Government
of India, a certificate from the executive head of the Project -
Implementing Authority and countersigned by an officer not below
the rank of a Joint Secretary to the Government of India, in the
concerned Line Ministry in the Government of India, that the said
goods are reguired for the execution of the said project and that the
said I;Jroject has duly been approved by the Government of India.
Condition No.C (I) provides that the assessee has to produce
evidence - a certificate certified from the Project Imptementing_
Authority and countersigned by an officer not below rank of a Joint
Secretary of the Government of India in the concerned Line Ministry
in the Government of India. As this is nlot fuiﬁiieﬁ that is no
certificate produced from the government of India, the exemption is

rightly disallowed.

Having considered rival contentions, I find that condition No.C (i)

. PRI NENCY '
deals with whetiter the project Is implemented by the Central
Government itself and condition No.C{il) deals with the situation

- where the project is approved by Government of India er

implementation by Government of a State/Union Territory.

J RV
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6 Appeal No B/2793/67

Accordingl‘y, I ;'mid that only either of the condition C{H or"_;"-::_C{ii) is
applicable. Admittedly, in the facts of this case, the ;Jr'{ﬁ;ect
approved by Government of India to be implemented by the étate of
Madhya Pradesh through its P;JDHC Works Department and the
Implementing Autharities, M.P. Road Corporati_on Ltd. Thus, I hoid
that the appellant fulfils the conditions of the said notification and
the exemption is allowable to them wunder the facts and
circumstances under Notification No.108/95-CE. Accordingly, the
appeal is allowed with consequential benefits, The impugned order i

L set aside.

(Dictated and Pronounced in the open Court)

(Anil Choudbary)
Member (Judicial)
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