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INTHE CUSTOM 5, BEXCISE & SERVICE 7 AN APPERLY
THRIBUNAL
REGIONAL BENCH : AT LAHABAD
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APPEAL Nos, ¥/283 52071 & 2863/2001 ~Hx]IYE}

{(Arising our of Orders-in- Orighnal No. 17 & 184 Commissioner/2G11 date
29-07-2011 passed by € ommissioner of ( entral Exelse, Kanpur.)

For approval and stgnature:

Hon'ble My, Anil Choudhar v, Member (Judicial)

pubhcauon in any authaoritative report or not?

] and
P;j Hon'ble Mr. Anil G. Shallarwa; . Member (Techujcal)
52‘5 i NVhether Press Reporter ray bhe allowed to see | No
5{31 i Lhe Crder for publication as per Rule 27 of the
' CESEA. (Procedure) Rules, 19827 .
2.7 if Vhether it would be released tmd er Rule 27 of | Yes -
| |the CESTAT (Procedure) Rules, 1982 for |

| .
| 4. |"NthhCE order is to be circulated to the | Yes |

| Depariment Authoritias?

Ashok Grik Udyog Kendra Leg. {in Appeal No. £/2835/203 D&
shubham Goldies Massle (¥} Lid. (In Appent No. B/2863/207 i}

Appeliant(s)

Vs,

Conmissioner of Centyal Excise, Kanpur Kespondeni(s)

Appearance:

Shri Bipin Garg, {Advocaie) &

Shrt Amit Awasthi, (A dvocate) for Appellant(s)
v shri Rajeev Ranjan, Joins ¢ ominissioner (AR), for Respondent

CORAM:

Fon’ble My, Anil Choudh ary, Member (Fudicial
Hon’ble My, Anil €. G salikarwar, Member {’T‘e'cimsc al}
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2 Fx Appeal Nos, 2838/11 & 2861/ 13

Date of Hearing & Date of Decision: 07-09-2016

FINAL ORDER NO... 70848~ 708943/

)

Per: Anil &, Shakiarwar
‘L{a?wfﬂ
In the above stated appeals though the impugned nr&‘%
are different, the issue in appeal filed by Asheok Grih Udyog
Kendra Lid., is also covered in appeal filed by Shubhe mf"e’m
Goldiee Masale (P} Ltd. and therefore both the appeals ai
'.::_ ‘Eﬁai«:en tagether for decision.
2. In respect of, Shubham Goldice Masale (F) Ltd., who are
manufacturer of different types of Masale such as Jaljeera,
Dehati Buknu  (Hazmi), Diabetic Masals, Mik Masala,
Shikakal Powder etc., are also involved in sale of Gulabjamumn

Mix (Only Trading). They were issued with show cause notices

as detauled in Table below:-
Table
: . B

SCN Dated : Period Dermand (Ry) !
_____ [ 04.08.06 101010210 31.03.05) 3,14,45768/-

(i) 16.01.07 01.04.05 t0 31.03.06 | 1,47.87,417/-
(i) 06.02.07 01.04.06 10 30.09.06 = 63,71,831/-
i) N 07.07 1 01,10.06 Lu 31.03.07 . 67,02,648/

(v} 28.01.08 01.09.07 t0 30.09.07 5Q 37 01U/-

(vi) E_u.OJ.(Jb 01.10. oz to 21.02.08 81,{%0,’208/

(vii) 26.02.09 01.04.08 to 30.09.08 53,11,741/-

' 7,87.37 .623/- 1

I

A

o
The domcmde Wwere raised in the said Show Cause Notices for

the period from 01-01-2002 to 30-09-2008 and the demands

were on goods \wg:*; as per Table below:-

”~\



3 Ex Appeat Nos, Z835/11 & 286171

Groods Demand {'&" s}

y daljeera 72,59,844.69/-

ii) Dehati Buknoo (Hazmi), | 12,72,869.49/-

G
(i
(i) Mills 1 87,166,0.3/-
It

v Diabetic 40 .352.55/-

(v] Gulabjamun mix (only 55845.091.63/-

trading)

ivi) Shikakai Powder 144,875/ ._:
| TTTTeaT g6 64 T

The Show Cause Notice dated 26-02-2006 stated that 1f was
relied upon deocument viz. letter dated 23-01-2009 received
from Shubham Goldice Masale (P} Ltd. on 28-01-2008 which

is listed as (RUD - 04} along with Annexure-A. Annexure-A is

the details of the goods cleared during the period irom
April, 2008 to 30% September, 2008 by Shubbam Goldi.‘eé
Masale and it was stated in the said Amnexure A that
Shubham Goldiee Masale (P) Ltd. was involved only in trading
of Gulabjamun Mix and they did wot mvolve 177
manufacturing activity of Gulabjamun Mix. The alleg;ﬂ:ions i
the Show Cause Notice were that Shubham Goldiee Masale
(P) Ltd., were involved in manufacture of above stated
Masalas and the said Masalas merit classification under
Chapter Heading 21.08/21.06 and chapter note cof sad
chapter provides that re-packing of the goods falling under

Chapter Heading 21.08/21.06 amounts to manufaciure.

Therefore, Shubham Goldiee Masale (P) Lid., were calied upon

B




Ex Appeal Nos. 2835/11 & 2861/11

Lo show c.auée as to why the various Masalas manufactured
by them should not be classified under chapter heading
21.08/21.06 and Central Excige duty as stated in show cause
notices stated above should not be demanded from them. In
addition, there were other proposais for penalty and interest
cte. All the Show Cause Notices were adjudicated through
O;i“d(i' ~in-Original No. 18/Commissioner/2011 dated 20-
07-2011 wherein the Original Authority  has refused to
accept the classification under Chapter Heading 09.03
claimed for the Shubham Goldiee Masale (P} Ltd., and heid
that all the commodities were covered under cheipter heading
21.08. Further, the original authority has confirmed the
demand and aleo confirmed (he denmand on Gulabjamun Mix
for which S8hubham Goldiee Masale (P} Lid., had claimed it
they were not manufacturing the same and were involved in
it}ss.t‘.radin.g only. In respect of, Ashok Grih Udyog Kendra Lid.,
t]".u,\, were issued with two Show Cause Notices, one dated 24-
12-2001 covering a period from 01-12-1996 to 31-03-2001
demanding of Rs.59,53,150/- by inveking the proviso Sub-
section 1 of Section 11A of the Central Excise Act, 1944, Both
the Show Cause Notices had a proposal to classify various
Masalas manufactured by Ashok Grih Udyog Kendra Lid,
under Chapter Sub-heading 2108 as against classification
claimed by Ashok Grin Udyog Kendra Ltd., under chapter sub
heading 09.03. Another Show Cause Notice was issued by

Ashok Grih Udyog Kendra Ltd., which was dated 04-08-2006

\

\




ARpeE NOS. L850/ & 286171

i

whereinn proviso Sub-section 1 of Section 1A of the Central
Excise Act, 19444 was invoked and a demand was raised {or
the same Masalas manufactured by them anounting to
Rs.1,28,30,270/- for the period from 2001-02 to May, 2006,
In the said Show Cause Notices, there was a proposal to
classify Masala manufactured by Ashok Gril Udyog Kendra
Ltd., in Chapter Sub-heading 2108 as againsi claim of their
classification in 09.03 by Ashok Grik Udyog Kendra Lid, B (‘;;:
the above stated Show Cause Notices were taken together for
adjudication, They were adjudicated throu weh  Order-in-
Original No. 17/ Commissioner /2011 dated 29-.07-2011. in
the said adjudication order the 0O riginal  Authority has
classified Jaljeera and Dehati Buknoo called as Hazmi ndey
chapter heading 21.08 for period before 01-03-2005 and in
sub heading 2106 after 01-03-2005 and confirmed e
demand totaling amounting ta Rs.1,1973,817/- for the
period  fromr 01-12-1996  to  31.05-2006. The Original
Authority dropped the demand of duty raised against t}'%(-_‘:
goods vis, Rayata Massala, Chaat Masala, Daal Masa e, Chana
Masala, Dahi Bara Masala, Cha atpata Masala, Tea Masala,
Muri Masala, classifying them under chapter $9. In addition
there was order for demand of interest and imposition of

penaity.

3. M/s Shubham Goldice Masale (1) Lid., preferred an
1 I

Appeal No. E/2861/2011 against Order-in-Original  No.

™N




Ex Appeal Nos. 2835/11 & 2861/11

1&/Commissioner/2011 dated 29-0720 i1, M/s Ashok Crib
Udyor Kendra Lid., preferred an Appeal No. E/2835/2011
a{gainat the Order-in-Original 17/Commissioner/2011 dated
£0.07-2011. In the appeal of Ashok Grih Udyog Kendra Lid.,
there are only two Masalas involved, which are Jaljeera and
ehati Buknoo (Hazmi). In the appeal preferred by Shubham
Goldice Masale (P} Ltd.,, the goods mvolved are Jaljeerar,
Dehati Buknoo (Hazmi), Milk Masala, Diabetic Masale and
Gulabjamun Mix which s involved only in trading and

Shikakai Powder.

|

4. The grounds of appeal are similar in both cases. “fﬁe
grounds, inter-alia, include the following grounds {a} in
.i_'éspect of Jaljeera the ruling of Hon'ble Apex Court in the
case of Commercial Tax Officer Vs, Jalani Enterprises
reported at 2011 [266) 289 (SC), is squarely applicable in the
present case. Whether Jaljeera Masala is Masala or Appetizer-
R\ J\:t__q_u.’\m’.-d
was the question feund before the Apex Court. The Apex
Court has held that Jaljeera is Masala packed inte packets.
Further, chapter note 3 of chapter 9 indicates Sub. Heading
09.03 includes products commonly known as “Masalas”.
Therefore, the classification of Jaljeera should be under
(9.03(k) in respect of Hazmi ie. Dehatl Buknoo and Milk
Ma%ala the issue was setiled by 1d. Additional Cé:.nmissioncr
of Central Excise, Kanpur, through Order-in-Original No. 39-

CEX/ADC/2010 dated 19-08-2010 wherein lId. Additional

A

",



7 2w Apneal Nos, 283N 11 & AE6L

commissioner has decided that the classification of the
product Dehati Buknoo and Milk Masala to be falling undey

rapter Sub-heading 09.02 and the said order of Additio

Commissioner has been accepted by Commissioner of Ceniral

7

Kxcise, Kanpur, who happens are to be ihe Adpadicating

Authority in  the impugned orders ¢} in  respect of
Gulabjamun Mix, they have contested that they relied upon
document (RUD-04) along with Annexure-A. The said

Annesure-A indicates that Shubham Goldiee Masale (P Ltd,,

has always stated that they were not manufacturing

Gulabjamun Mix bui they were tavolved in only
Therefore, they did not attract provisions of Section 1 1A {1} of
Central Fxcise Act, 1944 in respect of Gulabjamun i,
Therefore, the demand confirmed by Origina Authority 1n

vespect of Gulabjamun Mix s contrary to taw,

5. in respect of Ashok Grili Udyog Kendra 1ad., the
grounds of appeal in respect of Jaljeera and Dehati Buknoo
(Hazmi), are same as stated above by M /s Shubham Geldiee

Masale (P} Ltd.

17

G. The 1d. Counsel has reiterated the above stated grounds
of appeal and further stated that they are not contesting the
demand confirmed in respect of Shikakai Powder and

Diabetic Masala.

R




Ex Appeal Nos. 2835/11 & 2861/11

. LR for Revenue has supported the unpugned

Orderzin-Original in the above stated two appeals.

We have taken rival contentions into consideration. We

find thatf in respect of Jaljeera the Hon'ble Apex Court in the

FTSS

stated case law of Commercial Tax Officer Vs, Jalani

Enterprises reported at 2011 {2606) 289 (SC} has held as

17, “Each one of the contents of the product
referred to above and relied upon by the High
Court would indicate that most of the items used
in the manufacture of Jaljira are nothing else but
spices, They are grinded and mixed. When spices
are grinded .&md mixed, it gives rise to a new
product, which is a mixed Masala., Different
ingredients are used in preparation of Masala
after grinding and mixing sevéral ingredients and
when they are so grinded they lose their own
identity and character and a new product
separately known to the commercial world comes
inte existence. Sales tax is levied on sale of
comimercial commodities, therefore, individual
spices could be termed as different cominercial
commedities. When they are grinded and mixed

they give rige to separate  commercial

]

corinodity  altogether which could be taxed

\
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separately, It 1s seftled law that when one
particular item is covered by one specified entry
then the Revenue 18 not permitied 1o travel to the
regiduary  entry. M from the records it s
stablished that the product i1 question could be

brought under a specific entry then there is no

reason to take resort to the residuary
There is no doubt that Jaljira is a drink. The
contents of Jaljira s putl into water and ¢ ﬂsm‘ ~
digestive drink but when we Jook into the marnner
and method of preparation of the product Jaljiy

we find that i is a mixture of different splees

after grinding and mixing. Therelore, it is nothing

fachy

<

but a Masala packed inte packets of different

—
—

nature/guantty and sold tc the consumers,
would, therefore, for all practical purposes would
come within the Entry No. 184 and it cannot be
said that it would come under the residuary entry

as held by the High Court.”

As stated above, the ruling by Hon'ble Apex Court has held
that Jaljeera is nothing but a Masals packed into packets of
different nature. We have also gone through the chapter note

3 of chapter @ of schedule to Central Exase Tarifl Act, 1985

in respect of the law prevailed till 01-03-2005. In respect of

the tarnfl which is with efiect from 01-03-2005, the same



10 Ex Appeal Nos. 2835/31 & 286171

contents of chapter note 5 of chapter 9, 18 reproduced in
s;igfppierm—m‘f.ary aotes. The sajd chapter note 3 indicated that
chapter sub heading 09 .03 covers goods commonly Known a8
“Wasgala” aﬁd chapter note 3 indicates that Masala is
classifiable under chapter sub heading 09.03. Therefore, we
hold that Jaljeers is classifiable under chapter sub heading
0G.03 during the peried up to 01-03-2005 and the same I8
classifiable under chapter sub neading 09.10 for pertod
subseguent to 01-03-2005. Since in both the impugned
orders, duty is confirmed on Jaljeera treating them as
classifiable under 21.08 the demand does not sustain. In
_;:'s__‘-esl';ect of Dehati Buknoe though the impugned Show Cause
'i\*!otices, were issued earlier. The Department later took &
stand through Orde -.in-Original dated 19.08.2010 passed by
Additional Commissioner, that Dehati Bukriou and tviilic
Masala were classifiable under 09.03 and such order was
stated to be accepted by the Depariment. The issue s now
setfled that Debatl Buknoo {Hazmi}, Milk Masgala are
classifiable under 09.03 or similar  such classificalion

subsequent to 01-03-2005 and since the impugned orders

3

Lave confirmed the demand treating Dehati Buknoo and Milk

Masala under 21.08, the amid demand does not gustain. In

" respect of Gulabjamun Mix, we find that the reliance for issue
[I

- - . o . . \}ial-ia.-?_,.

of Show Cause Notice dated 26-02-2009 is placed on fater

dated 23-01-2009 submitted by Shubham Goldiee Masale (P)

Ltd, along with Annexure-A and the said Annexure 18

N
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enclosed o Show Cause Notice indicates that Shubham
Goldiee  Masale (P} Lid, had claimed in  the said

conununication that they were not involved in manufaciure of

Falabjearnun Mix but they were involved in onlv trading of he
. W W Ragc)

same. The reason for not relyving on the said statement that it

was not manufacturing Gulabjamun Mix iz not fortheoming
m the Show Cause Notice nor In any of the earlier Show
Cause Notices. Therefore, none of the Show Cause Notices
involved in the impugned orders are sustainable for demand
of duty in respect of Gulabjamun Mix undt—‘:.]‘ Ceniral Excise
Act, 1944, We, therefore, modity the impugned Order-Du-
Original No. 17/Commissioner/2011 dated 29/07/2011 by setting
astde demand confirmed to the wne of R&LIQ,?’S,S]?E—- interest
thereon & equal penalty, We similarly modify the impugned Orde

o

Uriginal No. 18/Commissioner/2011 dated 29/07/2011hy  setting

sside demand confirmed to the tune of Re.6,16,51,688/. ¢
interest thereon & equal penaliy. As 5 resnly, we sallow hbotl
the appeals partially and hold that the appellants shall he

entitled jor conseguential benefits, if any, in accordance with

Taw.

{&E\éi?_(m Jh:ﬂ‘zKKﬁEﬂﬁf Ay {ﬂ E’*f‘,., CHQUBH&%‘}
MEMBER {'E"f'é:*«ﬁ\ffﬁ-& Fud AL,
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