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CUBSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
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the appellant s in appeal  against Order-in-App

29/7/2011 filed by the Commissioner {Appeals) Customs and Canptra)
Excise, NOIDA by which the rejection of refund claim have Deen upheld
0N the ground of unjust enrichment,

2, The brief facts are that the appellant are manufacturer oF

2007 nad beon

felephone Equipment among others, during the Ve
tlearing tetephone cquinpment Lo BENL/MTNL/DOT ang A55985ing  the

%

same under section 4A of the Central Excise Act 1944, The revenue

issued a nolice to the appellants stating that the said Goods w

required to be ascessed under section & of tha Central Fxcise Act
!

and aiso demanding differentia duty involved on the goods S0 Cleared

o

by the appellant under section 4A of the said Act. Theres
the period 25/1/2003 1o 31/3/2003, the appeliant deared Telephone

equipments on payment of duty under Section 4 of the Central

ACt, 1944 and paid the same under pratest, Simultaneously anpéiiant
contested the revenue's contention and this Tribung! decided the faste
in favour of the appellant, holding that the assessee had rightly valued
or assessed the goods under section df of the Act. In appeatl of the

Revenue before the Honoura ble Supreme Cou 1L the matter was decides

i favour of the appeliant vide judgement dated A2/8720G7. Thercatrer

the appeflfant claimed refund of Rs.1,77,812/- vide the refuing

dated 10/3/2008 on account of excess duty paid by them under oot

The said claim of refund was rejected on the ground of LUnjust

envichment by the Assistant Commissioner holding that

faited to submit any documentary evidence for rebuttable presumpiion

under section 11 B of the Act, Belng aggrieved the appeliant freterre




e L [reTGEAs ATATYT T p T RAY
Anpeal Mo, BP2EEE72000 (D

safore 14, Commissioner (Appeals) on the grounds amaong others

s Range Superintendent asked to produce evidence of printing of

2
IS

the goods to which it was submitted that such goeds are no

ssian of the appeliant as the same having supplied long

it was of the further stated that the Range Superintendent have

not examined the ledger and /or books of account of the appellant, from

which it will he evident that the appellant have not collected the

erential duty, ag the buyer of the goods centinued to pay the duty as
par the vatuation under sections 4A of the Act. The 1d. Commissicner

215} have been pleased to reject the appeal holding that the

sellant have not produced eny documentary evidence eithor befare

a3

rhe Adiudicating Authority or In appeal before him to prove that the

s duty of which refund is caimed have not been recaverad from

the buvers,  Being aggrieved the appeilant 50 appeal befare this

3. The appefant is absent ingpite of notice. They souglht
zdiournmentis repeatedly which was allowed on 27/8/15 and again an
2711715 and again on 26/11/2015 and also on 26/01/2016 by way of

last chance. Accordingly it is decided to dispose of the appea ex-parte

1 the help of Learnedly AR, and the appeal records. Heard Learned

ALG for the Revenue, wio relies on the impugned order, and perused

the records.

I find from the grounds of appeal that the appellant have

epecifically mentioned that they have ratced total b amounts as per




Involces for the pericd in question amotnting

against which their buyer only paid an amount of R

there is a apparent difference of amount not received Rs. 1

which is the amount claimed as refund, In view of the

given by the appeliant, it appears that there

courts below to examine the evidence, that is the books of account and

ledgers of the appellant.  Accordingty for the extending sui

fe the impugned order and remit the

justice Lo the appellant, T set asi

matter back to the Adjudicating Authority with direction to call fos

examine the Ledger and Books of Accounts, inchudi
Sheets, along with Certificate from Chartered Accountant., 1
anmount s still lying outstanding and or receivable in

3 that the appe

accounts, in that case ¥ cannot
the amount from its buyers, attracting the provisions of LIS

enrichment,  The Appellant is also directed ta appear

adjudicating authority within a pericd of 60 {sixty) days from

of raceipt of a copy of this order and seek an opportunity of Roar

5. The appeal is allowea by way of remand,

{Dlctated and pronounced in the open Court)

fANIL O
MEMBER {FUDILIAL]
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