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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAD .

Ex. Appeal No.327/09

Arising out of O/A No.123-CE/MRT-II/2008 dated 20.10.2008 passed
by Commissioner of Central Excise{Appeals}, Meerut 11
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Ex, Appeal No.327/09

Per Mr. Anil Choudhary

The Appellant, M/s U.G.Sugar & Industries Ltd., is in Appeai
against Order-in-Appeal No. 123-CE/MRT-11/2008 dated 20.10,2008
passed by Commiissioner of Centrat Excise(Appeals), Meerut I1.
2.1  Brief facts are that the Appellants are engaged In the
manufacture of Industrial Spirit, Denatured Spirtt and Absolute Alcohol
and registered with the Central Excise Department.
2.2 A show-cause nolice dated 01.05,2007, was issued staling
thereln that on the scrutiny of the records of the Appeliant, it appears
to Revenue that the Appellants have availed and utilized the cenvat
credit for the period from Apri!, 2006 to November, 2006 on Plates,
Shape & Section, Bars, H.R,Sheets etc. as described In Annexuwre IT of
the Show-Cause Notice (SCN). By treating the same as capital goods,
it appears to Revenue that as per definltion of “Capital Goods” In Rule
2{a) {A) of Cenval Credit Rules, 2004, the ltems on which the
Appeflants have {aken credit, would not be admissible and it was
proposed to disallow the cenvat credit taken of R5.12,43,530/- and
recovey under Rule 14 of Cenvat Credit Rutes, 2004 afong with Interest
and pcnalty was also proposed under Rule 15 of Cenvat Credit Rules,
2004,
Z.3  The Appellants contested by filing reply to the show-cause notice
stating therein that the items in guestion have been used for making
shades for machinery to avoid exposure of machines to rain, sun and
weather for thelr efficlent working, particularly, sugar cane carrier

chain by which sugar cane was carried to Mill House has (o be
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3 Ex, Appeaf No 32749

protected. Besides, some capltal goods have been utilized in
supporting structures along  with  fabrication of the plant  and
machinery. It was further pointed out that the sugar mill machinery is
installed at wvarious heights to avall the benefit of gravity for
transferring the semi processed material, which is liquid, through pipe
lines, from one processing sile to another to ensure goed quality of
autput and the structure has to be built to place the machineries and
eguipments at the required height and also to ensure help  for
supporting to workers to access the machineries at various point for
operating them and aslso for repsirs and maintenance from time to
time. Accordingly, it was contended by the Appellants that all the
equipments have heen used in fabrication of components of the
machinertes and are fully covered under the definltion of capital goods.
It was further painted out that in so far as the welding electrodes of
Iron and steels are concerned, they are used by the Appeliant for
repalring of capital goods and the same are fully qualified by the
definitlon of “Inputs” under Rule 2 {a) read with 2{k} of Cenvat Cradit
Autes, 2004, However, the Adiudicating Hptharitv confirmed the
proposed demand observing that the goods in guestion cannot be
considered as component, spare parts or accessories of capital goods,
It was also found that the goods in question have been used In
structural and construction, thus the inputs do not gualify, Further,
interest is charged and penalty of Rs.12,42,530/- was also Imposed
under Rule 15 of Cenwvat Credit Rules, 2004, Being aggrieved, the

Appeliant preferred an Appeat before the Id.Commissioner {Appeals),
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4 Ex. Appeal No.327/49

who has pleased to reject the Appeat uphoiding the findings of the
Order-in-Originai dt. 25.02.2008.

3. rHeard the id.Advocate for the Appelfant and the d.A.R. for the
Revenue.

4, It is seen that the id.Adjudicating Authority have failed to take
notice of the exact usage of the inputs in question. T also find that the
issue is coveredin the Appellant's own case in their Appeal for the
earller period in Ex.Appeal Ne.2709 of 2010 SM bearing Final Order
N0.116G3-1164/2012 SMC dated 20.07.2012, wherein this Tribunai has
observed that the lower suthorities have no where discussed the use
of said iron and steel articles and accordingly, remanded back Lo the
original adjudicating authority for his re-consideration in accordance
with law.

5. In s0 far as the issue of penalty is concerned, il was observed
that since there has been no malafide attributable on the part of the
Assessee, penalty is not attracted and the same was rightly set aside
by the ld.Commissioner (Appeais),

&, Accordingly, [ set aside the impunged order and remand the
matter back to the adiudicating authority, who shall reconsider the
issue considering the exact use of the inputs in guestion as required in
the definition of capltal goods under Rule 2 {a} (A} read wilh Rule 2 9]
of Cenvat Credit Rules, 2004, Penalty Is set aside as the issue is
interpretational in nature. The adjudicating guthority shali pass a
fresh order In accordance with law preferably within a period three

months from the date of receipt of a copy of this order. The Appellant

is also directed 1o appear before the adjudicating. authority with all the
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documents and supportings within forty five days from the date of

receipt of a copy of this order.
7. Appeal ks alfowed by way of remand,

{Dictated and pronounced in the open Cr:aurt}_

o)

*_‘_;56?.'"_»?:}-'-—' b
{ANIL CHOUDHARY)
MEMBER {JUDICIAL)

HAHL

e ]
o2 Fmﬁm};} g ¢
3 -
e i il
S et e
w-hdnt el _b\:"‘\l
3

e R e

=



