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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENGH ; ALLAHABAD

Ex. Appeal No. 2977 /06

arising out of O/A No.208-CE/APPL/KNP/RG dated 25.05.2006 passed
by Commr. {Appeals) of Customs & Centrai Excise, Kanpur

For approval and sigrature;

RON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL}
HON'BLE MR. H. K. THAKOR, MEMBER (TECHNICAL)

1. wWhether Pross Reporters may be allowed to see
the Crder for publication as per Rule 27 of the
CESTAT (Procedure) Rutes, 19827 ' No

Z. Whether it shoutd he released unger Fule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
in any authoritative report or not? T Yes

3. Whether His Lordship wishes to see the fair copy

of the Ckder? : Seen
4. wWhether Order is o be circulated to the Dopartmental
AUthoritias? DYes P<
) I =
!
Mfs Jyotl Capsules
LBPPELLANT(S)

VERSLUS

CCEx, Kanpur
RESPOMDENT {5}
APPEARANCE

Shri Sadhu Ram, Consultant for the Appellant (s}
Shri Rajeev Ranjan, Joint Commr. (AR for the Department

CORAM:

HON'BLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. H. K. THAKUR, MEMBER (TECHNICAL)

DAT PR N : 21
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Per Mr, Anil Choudhary :

Heard the parties.

2. The jssue involved in this appeal is whether the clearance made
duty free for supply made to a project financed by the International
Developrnent Association, is eligitle to exemption under Motification

108/95-CE.

3. It ie seen that the issue is no fonger res-integra . In the
appellant's own case for the previous period, the issue has been
decided in favour of the assessee by thls Tribunal vide Final Order
No.1241/2009-EX (PB) dated 28.10.2009 In Appeal Mo.314/2006
reported as 2010 (261} ELT 469 (Tri.-Del.}. The relevant paragraphs

of the said order are reproduced below :

"3, The relevant Facts in brief are that the respondents
manufacture medicine falling undar chapter 30 and in particular
they manufacture Chloramphenicol eye ointment LP. They
supplied the Chloramphenicol eye olptment LP. to M/s.
Hindustan Latex Ltd, who o turn supplled the same, in
pursuance of Internationat Competitive Bidding, to & project
funded by International Development Association (IRA). The
goods have been cleared without payment of duty availing the
heneflt of Notification No. 108/95-C.E., dated 28-8-1985. Show
cause nolice was issued afleging that IDA was pot an
organisation listed under Notiflcation Mo, 108/95-C.E. for the
purpose of extending exemption. It was also aileged that the
project was not financed by any internatlonal organisation
approved for the said purpose. The orlginai authority,
accordingly, confirmed the demand of duty of Rs, 8,506,057/
slong with interest and imposed equal amount of penalty. On
appeal filed by the appeliant, the Commissioner { Appeals) held
that IDA was part of World Bank and that the basis for demand
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of duty, as held by the original authority, was not sustainable
and accordingly allowed the appeal, Hence, the Department Is 10

appeat.

6. We have carefully considered the subrnissions from
both sides. The Notlfication BMo. 108/95-C.E. reads as foflows -

“The Central Government, being satisfled that 1t is necessary i

P

the public interest so to do, hereby exempts all goods fatling
under the Schedule to the Central Excise Tariff Agt, 1985 {5 of
1686) (herein after referred to as the said goods) when supplied
to the United Wations or an Internationat Organization for their
official use or supplied te the projedis financed by the said
United Nations or an International Organization and approved
by the Government of Indla frarm the whole of -

{i} the duty of excise leviable thereon under Section 3 of the
Central Excise Act, 1944 {1 of 1944} and

(iiy  the addition duty of excise leviable thereon under sub-
section (1) of Section 3 of the Additional Luities of Excise {Goods
of Special Importance), 1857 (58 of 1957}

Provided that before clearance of the said goods, the

manufacturer produces before the Assistant Commissloner of

Central Excise having jurisdiction over his factory -

{a) in the case said goods are imtended for the official use by
the United Nations or an Internationat Organization that the said
goods are Intended for such use;

{b) tn case the said goods are

fi) supplied to an international organization listed in the
annexure appended to this notification for use in a project that
has been approved by the Governmept of India znd financed
{whether by a foan or & grant) by such an organization, 4
certificate from such an organization that the said goods are
required for the executlon of the said project and that the said
project has duly been approved by the Government of Indla; or
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(i} supplied to a project that has been approwed by the
Government of India and financed {whether by a lsan or a
grant) by international arganization tisted in the said annexure,
a certificate from an officer not below the rank of Deputy
Secretary to the Government of India, in the ministry of Finance
(Department of Economic Affairs) that tive said goods are

required for the executlan of the said project and the satd
project has duly been approved by the Gavernment of India.

(£} In case the said goods are intended to be supplled to oroject
Financed (whether by a loan or & grant) by the World fank, the
Asian Development Bank or any international organization other

those listed in the annexure, and

{i) If the said project has been approved by the Government
of India, a certificate from the executive head of the Project
Implementing Authority and countersigned by an officer not
below the rank of Joint Secretary to the Gavernment of India,
that the said goods are required for the executien of the said
project and the said peoject has duly been approved by the
Governmeant af India, and

(i)  If the said project has been approved by the Government
of india For implementation by the Government of State or 2
Union Territery, a certificate from the execulive head of the
Project Implementlng Authority and countersigned by Principal
Secretary or the Secretary {Finance), as the case may be, in the
concerned State Government of Union Tereltory, that the said
goods are requited for the execution of said praject and the said
project has duly been approved for implementation by the
Government of State,

Explanation, - For the purpose of this noetification, -

(a) “International organization” means an  international
prganization (o which the Central Guvernment has declared in
pursuance of sectien 3 of United Nations {(Privileges and
Immunities) Act, 1947 that the provisions of the Schedule to the

said Act shall apply; ?#ﬂh#e
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{b}  “line Ministry” means a Minlstry in the Government of
. India, which #as so been nominated with respect to a project,
by the Goverament of Indiz, in the Ministry of Finance
{(Department of Economic Affairs).

AMNEXURE

1. United Natlons development Programme,

2. United Nations Internatlonal Children’s Fund
3 food and Agricubtural Organization

. Interstational Lsbour Organlzation,

5. Waorld Heazlth Organlzation

G. Uniked MNations Population Fund
7. United Nations Wortd Food Programime
8. United Mations Industeial Development Qrganization”

7. We find that suppliess made to differant arganizations
for their use and supplies to projects funded by the different
organizations have been granted exemption by the above
mentioned notification. Clauses {a), (b) and (¢) of proviso to
Notification clearly envisages exemplion to different categories
of the goods. For extending the concesslon, different certifying
procedures have been prescribed for supplies made to different
categories of organlzstions/ or the projects funded by the
arganizations, Clause (b} of proviso to Notification only relates
to exemption to the goods supplied to projects funded by
arganizations listed in the Annexure to the Notlfication. Clause
{c) of proviso to Notification clearly envisages exemption to the
goods which are intended to be supplied to a praject financed by
the World Bank. The materials placed before us indicate that the
World 8ank functions in two pars/wings as DA and IBRD. IDA
has been desigrated as wing in-charge of activity in poar
countries of the wortd. We are in agregment with the submission

e
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made by the learned Advocate that Intermational Development
Accociation {IDA) s part and parcel of the World Bank.
Therefore, supplies made to IDA cught to be treated as supplies
made to World Bank and aligible for the concession envisaged
tder clavse (¢} of the provise to the Notification. Non-mention
of IDA In the Unlted Matlons (Privileges and immonities) Act,
1847 does not affect the status of the DA as part of World
Bank. Non-flsting of 10A in the United Mations (Privileges and
Immunltlesy Act, 1947 has no refevarce to the grant of
exemption under the Impugned notification as supplies nade to
World Bank clearly are covered by the notification. We also find
that I respect of supplies made to project funded by 1IDA, the
Tribunal I the case of IBM Indiz Pvt. Ltd. v. CCE, Pondicherry
and In the case of Nestor Pharmaceuticals Ltd. v, CCE, Doy
cited (supra} has upheld the grant of exemption under {he
impugned Notification. In view of the above, we do not find any
merit in the appeal and we do not find any reason to interfere
with the order of the Commissioner (Appeals).

8, The appeal filed by the Department is, therefore,
refected and cross abjection is zlsn disposed of.”

4, Agreeing with the aforementioned pronouncement in the
appelianl’s own case by a Co-ordinate Bench of this Tribunail, we allow
this appeal and set aside the impugned order. The appeliant will be
entltled to consequentist benefit, if any, in accordance with law.

{Pronounced in the apen Court)
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