e

e

i

FAN ; 0532-24001 4% fbnbs i3 1 ananaias ¢ s
CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
38,MG Marg Civil Lines,01d Red Building,Alahabad-211601
Regional Branch, Allahabad

Dated: 091172016
Tao
Appellant ag per address in table Leiow
Respondent ag per address in table below
Final Order No, AJT1I851/2016- X {DB] dated 27/10/2016
§ am divected to transimit herewith a certified copy of arder passed by the Tribuned under section 33-C(1) of the
Central Excise and Salt Acet, 1944, AL

Agsit. Registrar

Application Appeal Name and Address of Appellant
! /34412008  CCEMEERUT .
EXCISE CHOWK, UNIVERSITY ROAD, Ty
MANGAL PANGEY NAGAR, MEERUT - a
230005,
Name and Address of
Respondent
4 MODE RUBBER LTD.
MODIPURAM,
MEERUT,,

Copy To
IAdvocateds)/ Consuitant(sy SH ALAY AGRAWALADYV
GLOBAL LEGAL ASSOQCIATES
A-141, DEFENCE COLONY
NEW DELH-24

4 Bar Association, CESTAT, Allahabad
5 Director Publications. Custams, Excise. LI Batate, Delli
& s Centax Pubtications Pyt Led, 1512-8 Shishm Pilamah Marg, New Defhi-3

7 Company Law institute of India Pyt Lad., No.2 (old no.36), Vaithyaramn Street, T. MNagar, Chepnai-17T
8 Taxmann Alifed Service Pvi, Ltd,, 59432, New Roliak Road, New Drelhi-1 100435 i
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g LAWCRUY Advisors Pvr, Lid., LAW House, 1.8, Seclon- 10, Faridabad 121003 (Maryana)

P TaxndiaGnline.com Py, Lid., 2nd Floor, Vasast Arcade, Yasant Kunj, New Dethi - 110070

11 Mark Professional Services Pvt. Lid., [08, Everest Block, Aditya Enciave, Myderabad — 38

12 The ICFAL society, 52, Nagarjuna Mill,Punjagutta Hyderabad 300082

13 MYS Knowiedge Progessing Pyt Jid {taxn \1as_1_cme.nlindia.c-mn),FF—19,15{ Floor,Cross River aall, OB

Ground. Near Karkargtoma Court, Deihi-i 0032
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No.E/344/2008-EX[DB]
(Arising  out of Order-in-Appeal No. 195-CE/MRT-1/2007  dated
30/10/2007 passed by Commissioner of Cenwal Iixcise & Customs
(Appeals), Meerut)
Far approval and signature:
Flon’hle My, Anil Choudhary, Member (Judicial)

and .
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

1, whether Press Reporter may be allowed to see | No
the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19627

2. Whether it would be released under Rule 27 of | Yes
the CESTAT ({(Procedure) Rules, 1982 for’

pub!%cétion in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy | Seen

of the order?

P4, Whether order s to bhe circulated to the|Yes

Department Authorities?

Crommissiomer of Central Excise, Meerat-I Appellant
Vs,

M/s Modi Rubber Ltd. ‘ Respondent
Appeardnee;

Shri Rajeev Ranjan, Joint Commissioner (AR), for Appellént
Shri Ajay Aggarwal, Advocate, for Respondent
CORAM:

Hon’ble My, Anil Choudhary, Member (Judicial)
Hon'ble Mr. Anil G. Shakliarwar, Member (Technical)

s Date of Hearing : 27/10/2016
e Date of Decision ¢ 27/10/2016
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FINAL ORDER NO.-

Per: Anil G. Shaklaarwar

The present appeal is filed by the revenue again& -
in-Appeal Na. 195-CEMRT-1/2007 dated 301872007 passed by Commnys

of Central Fxcise & Customs (Appeals), Meerut,
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2. The brief facts of the case are that 1c‘bpon§‘ o
issued with a show cause notice dated 28. 10%9
demand of Central Excise duty amounting Lo
Rs.77,83,663.31/- on 75000 tyres & tubes cleared
availing benefit of notification No.142 /78 dated
14.07.1978. The respondent vide their letter dated
27.03.2003 informed the jurisdictional Central Excise
authorities that Hon'ble Delhi High Court vide its ruling
dated 14.08.2002 in CWP No.1816/83 scraped the said

R
show cause notice dated 28.10.1980. In the meantime oﬁ
05.12.1986 respondent deposited Rs.77,40,123.52/-
through TR-0 Challan No.194. Respondent vide their said
jetter dated 27.03.2003 requested for refund of the
amount of Rs.77,40,123.52/-. The Original Authority
through Order-in-Original No.101/ C6 dated 14.07.2006
rejected the said refund on two grounds, 1% ground was
that respondent could not produce documentary

evidences to the effect that the amount paid through the

said TR-6 Challan was not used to take credit in their
g




that the

“was that respondent could not establish

incidence of the duty paid on 05.12.1986 was not passed

on to the customers, The respondent preferred appeal

Before Conﬁni_ssioner (Appeals). Learned Commissioner
(Appeals) through Order-in-Appeal No. 195-CE/MRT-12007
dated 30/10/2007 held that the original authority has not adduced any
evidence to show that the appellants have taken credit on
amount paid through the said TR-6 Challan in their PLA.
Therefore, the said ground was found by learned
Commissioner (Appeals) to be unsustainable. Further, the
iecarned Commissioner {Appeals) held that the goods were
cleared at reduce rate of duty and therefore, it was nol

possible to pass on the incidence of duty on the customers. in

]

view of such findings lecarned Commissioner (Appeais) allowed
the appeal. Aggrieved by said Order-in-Appeal revenue has

filed this appeal before this Tribunal.

3. The only ground of appeal filed by the revenue is that
the respondent could not prove through their Balance Sheet
that the duty incidence was not passed on the customers.

)

4, Heard the learned AR. for revenue who {Mas taken us

through the grounds of appeal.

i, Heard the learned Counsel for respondent who has

argued that the amount sought for refund was paid during

AN
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the pendency of their writ before the Hon'ble Delhi High Court
wherein show cause notice was challenged. Therefore, such
payment was not in the form of duty and it was only }_31-:6'-
deposit and therefore, there was no need to apply the

IS ' principles of unjust-enrichment. i

6. Having considered the rival contentions, we find that
the amount sought for refund was pre-deposit of revenue paid
pending disposal of respondents’ petition before Hon'ble High
- Court of Delhi. The said deposit was not paid as duty at the
time of clearance. The said amount was also not paid as duty
determined payable by them through the process of
adjudication. Therefore, the principles of unjust-enrichment
are not applicable to such deposit. We further observed that

the amount was credited to exchequer in 1986 and provisions

4 for unjust-enrichment were enacted in 1991 without d{gy
retrospective effect. As a result, the subject deposit was not
admissible to be brought under the principles of wnjust-
enrichment. In view of these observations, we dismiss the
appeal filed by the revenue. The respondents shall be

admissible for conscquential relied, if any, as per law,

(Dictated in Court)

s O .
(ANIL CHOUDHARY?}
MEMBER (JUDICIAL)

._I-;»- €7 I S
(ANIL G. SHAKKARWAR)]
MEMBER (TECHNICAL)

e . e T \ S i

£ it
1 "y

\ aﬁ:‘;,: )
apiora STt J Cenified TrU€ Copy

AT il .
3g, T UL i, nd g2
33.‘ s G JRIG, Al ISt




e
e




