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APPEAL No.E/3006/2010-EX[SM]

(Arising out of Order-iﬁ-Abpeal No.130-CE/GZB/2010 dated

passed by Commissioner

Ghaziabad)

For approval and signature:

Hon’ [)lc Mr. Ami Choudha:v ’VIunbu (ludmml}

30-06-2010
of Central Excise & Customs (Appeals),

Mehan Crystal Glass Works
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the Order for publication as per Rule 27 of the |
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

fﬁ.{: Whether their Lordsh:ps wish to see the fair copy |

k of the order?

4. Whether order- is to be circulated to the

Department Authorities?
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Seen

Appellani

Vs,
Commissioner of Central Excise, Ghaziabad Respondent

Shri Rajcsh Chhibber, Advocate
shri DK Deb, Assistant Comimissioner {AR).
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Per: Anil Choudhary

1. The issue in this appeal by the assessee, a
manufacturer of glass bottles is, whether, they are liable to
pay any excise duty on the transaction value, for removal of
scrap, being broken, used and burnt copper wire, M Sarap,

refractory bricks scrap, and old electro meter, Under the

5,

provisions of Rule 3, (5 A} of Cenvat Credit Rules 2004, 1‘(—3&1&_,-
with section 11 {A] of the Central Excise Act.
2. Heard thc‘..parties,
3. it is evident from the order of the Commissioner
(Appeals) and from perusal of the show cause notice and the
order is original, that there is no allegation or any findmg, if
the appellant assessee had taken Cenvat Credit on these
items, at the time of acquisition.

It has been categorically pleaded by appellant before the
courts below, that no Cenvat credit was availed on these

items at the time of the acquisition and as such ti}\(’-;
i

provisions of Rule 3 {5 A}, CCR 2004, are not attracted.
4. The appellant also filed a certificate from the CA.

support of their contentions, which was not found untrue,
nor the same was rejected by the court below. That the said
certificate was not made available before the adjudicating
authority and it was 151"oduced for the first time before the

commissioner {Appeals). Thus the learned Commissioner

(Appeals) observed - crucial period to submit such evidence,




)

having been OVer, this certificate is not admissible.
Accordingly he upheld the demand of duty under rule 3, (5 A)
of Cenvat Credit rules.

\

S. Having considered the rival contentions, | find that the
learned Commissioner (Appeals) 18 in error, as the
requirement of reversal of Cenvat credit, on removai of a
Capital asset 1s dep(_andcnt on the condition precedent, that
an assessee have taken credit at the time of 118 acquisition.

6. In absence of such allegation and/or finding, the show
cause potice is not sustainable, and the whole proceedings
are vitiated. Accordingly I Alowed this appeal and set aside
the impugned order in appeal. The appellant is entitied 10

R consequential benefit in accordance with law.
Ly
i

§
(Dictated in Court)

(Anil Choudhary)
MEMBER (Judicial)
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