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Appellant as per address ia table Lelow
Respondent as per address in table below
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INTHE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No E/358/2008-EX|DB]

{Arising out of Order-in-Appeal No. 122-CE/2007 dated 22/11/07 passed
by Comumissioner of Central Excise (Appeals), Lucknow)

For approval and signature;
Hon’ble Mr. Anil Chondhary, Member (Judicial)

and :
Hon’ble My, Anil G. Shakkarwar, Member {Technical)

. 1. Whether Press Reporter may be allowed to see ! No .
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of | Yes
the CESTAT (Procedure) Rules, 1982 for

S publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy | Seen

of the order?

4 Whether order is to be circulated o the| Yes

| Department Authorities?

Commissioner of Central Excise, Lucknow : Appeliant %\7\

V.
M/s Shashi Cables Lid., . Respondent

Appearance;
Shri Pawan Kwmar Singh, Supdt (AR) for Appellant
Shri Pravin Sharma, Advocate, for Respondent
CORAM:

Hon'ble Mr. Anil Choudhary, Member (Judicial)
.-f{-}[_on’hle Mr. Anil G. Shakkarwar, Member (FTechnical)

Date of Hearing : 13/10/2016

Daie of Decision 13/10/2016 o
FINAL ORDER NO. = 1200d/20 6. ... . 154
? )

t”.\\ v;;?.?? e o

Iy
7

b

o

s




SRLTERLS L SN L SUS S aAAE A L

Per: Anil Choudhary

This appeal is filed by the Revenue against Order-in-
Appeal No. 122-CE/2007 dated 22/11/07 passed by Commissioner of

Central Excise (Appeals), Lucknow.

2. The brief facts of the case are that the Comumissioner (Appeals)
while concluding that “the case is covered under Section 4 ('l:}(_z'i?}; of
the Ceniral Excise Act, 1944 and not under Section 4(1)b) of the
Act” does not .appear to have .considered the clear and unambiguous
terms of the contracts and records of transaction which establish
exclusively that the sales were made on FOR destination basis. [n
other words, the goods were sold for delivery at a place (the buyer’s
premises) other than the place of removal (the factory gate). The fact
of sale on FOR destination basis i clearly evidem from the sale
contracts and agreements on the basis of which the sales of the goods
and the delivery at the praises of buyer have been made. Si].lcc;: the
goods were not sold for delivery at the factory gate, the II‘EII.HS&C%{{;)EIS
were not covered by the provision of Section 4 (1)a) of the Central
Ixcise Act, 1944 rather they weré governed by the provisions of
Section 4(1)1), specifically by Rule 5 of the Central Excise Valuation

(Determination of price of Excisable goods) Rules, 2000.

-

2 The Commussioner (Appeals) has also not taken e
consideration the fact that exclusion of the cost of ransportation under

Rule 5 is not absolute but conditional and is subject to the fulfillment
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APPEAL No.E/558,/ 2008-EX[DB]

a1d down requirements. The deduction of transportation charge

a5 available to the extent of actual cost of transportation, which was

charged to the buyer in addition to the price for the goods and was

shown separately in the invoice for such excisable goods.

3. The Commissioner (Appeals) has not taken into consideration
the fact that the equated freight was not actual transportation cost and
was accordingly not excludable from assessable value of the goods.
He has not appreciated that the Board’s vide F. No. 354/81/2000-TRU
dated 30.06.2000 has very clearly defined the scope and meaning of
raluation Rules 2000, In para 18 of the above letter it has been
clarified that exclusion is permissible only for the actual cost of
.@';gimspori'm'inn so charged from his buyers. I the assessee has a system
os" pricing and sale at uniform prices inclusive off equated freight for

delivery at factory gate or elsewhere, no deductions for freight

element will be permissible”.

4. The Commissioner (Appeals) has not appreciated the fact that
wherever freight is charged on an average basig, the cost of
{ransportation cannot be shown on an actual basis on every invoice. In
such cases, even when any amount atiributable to freight is mentioned
on any invoice, it would be the amount worked out on an. average
,-}gasis, whereas, the law allows only the deduction of actual
%;'zmsportation cost from the value of the goods. It1s precisely for this

reason that it has been laid down in the letter of TRU dated
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30.06.2000 that “If the assessee has a system of pricing and sale at

uniform prices inclusive of equated fieight for delivery at factory gate

or elsewhere, no deduction for freight element will be permissible”.

[

Heard the parties.

¢ 6. Learned Counsel for respondent relies on the ruling of i‘.igis
Tribunal in the case of Classic Polytubes Pvt. Ltd. Vs, C.‘-ommissioiuzifr
of Central Excise, Lucknow 2016 (336) E.L.T. 180 (Tri.-All.}. He also
relies on the fuling of Hon'ble Supreme Court in the case of
Commissioner of Customs & Central Excise, Nagpur Vs lspat

Industries Ltd. 2015 (324) EL.T. 670 (S.C.} and urges for dismissal

of appeal.

7. Having considered the rival contention we find that

freight have heen charged separately and recewed
’; separately. We also take notice that the buyers of the
goods-State Electricity Board have issued purchase o1:éhr
specifyiﬁg the price for the goods separately and also
specifying the transportation cost on per Kilometer basis
for the supply of goods. Accordingly, appellant have
supplied and raised separate invoices for the price of
goods and the transportation. Thus, it amounts to
showing the cost of transport separately in the invoices.
Accordingly, we find no error in the order of the

Commissioner {Appeals), holding transport charges are
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MEMBER (TECHNICAL}
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