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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBLUNAL,
REGIONAL BENCH : ALLAHARBAR

Ex. Appesl Nos.3009/42 & 58566/13

Arising out of OIA MNos.153/CE/APPL/NGda dated 18.06,2012 passed
by Commr, (Appeals) of Customs & Central Excise, Noida & G No.
MOT-EXCUS/000/COMIQE5/2012-13 dated 31.03.2013 passed by
Commr.of Customs & Central Excise & Service Tax, MNoida.

Far approval and signature;

HON'ELE MR. ANEL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. H. K. THAKUR, MEMBER {TECHNICAL)
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1. Whalher Press Reporters mey be sllowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : Ma
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Whether it should be raleased ynder Rule 27 of the
CESTAT (Brocedure) Rutes, 1982 for publlicatior
tn any authoritateve report or not? D Yos

d. Whether His Lordship wishes o see the fair copy
of the Qrglar? » Seen

4. Whethar Order is 1o be clrculated to the Departmentaf
Artherities? DY

M/s Continental Milkose India Ltd.":

VERSUS :°

Commr. of Central .E:-.{(.:iSE,. CEx&STax,dea R
B RESPONDENT(SY
APPEARANCE

Shri Puneel Bansal & Shri Prateek Jain, both Advocstes for the Appellant {s)
Shri Rajeev Ranjan, Joint.Comme, {D.R.) for the Department

CORAM:

HOMBLE MR, ANIL CHOUDHARY, MEMBER {IUDICIAL)
HON'BLE MR, H. K. THAKUR, MEMBER {TECHNICAL)
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2 ¥x. Appeat Nus. 3009712 & $8566/13

Per Mr, Anil Choudhary ;

In Ex.Appeal No.3009/12, the appellant is in appeal for the
period May 2007 to September 2010 against the order passed by the
Commissioner {Appeals), Customs and Central £xcise, Moida dated
18/6/12, whereas in Ex,Appeal No.58566/13, the appeiiant is in appeal
agalnst order passed by the Commissioner of Central Excise, Noida

dated 31/3/2013 for the period October, 2011 to March, 2012,

2. The brlef facts are that the appeliant is a manufacturer of maited
milk food, malted food and malt extract powder etc. falling under
chapter heading 190190 of the schedule to CET Act, 1985, The
appetiant cleared their products In the packing of 50 gm which are
further packed in the containers of 12 Kg. 11 Kg., & ¥g. & 4 Kg, et
cetera, The goods have heen cleared by ascertaining assessable value
as per Section 4 of the Act for the bulk supplies made to Defence,
Govt. of India. Part of the goods manufactured bearing MRP were
stock transfesred Lo thelr Guwahati office and the duty was assessed
under saction 4A of the Act after allowing abatement an the MRP as

eflgble, 1t appeared to revenue that the gaods supplied in bulk ta

Defence, Govt. of India, wherein no MRP is mentioned an the packages

are also assessable under the provisions of Section 4A of the Ad,

instead of Sectlon 4 as done by the appellants In view of Notificalion
No. 2/2006~CE {NT} and Notification Ne.14/2008-CE (NT} as amended
and  Notification No.49/2008-CE {NT} as amended, the goods

described by the appellant, aren't liable to be assessed on the basis of

MRE under Section 4A of the Act for bulk sale to Defence. In pursuance
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1 Ex. Appeat Nox. 300042 & 58566413

to enaguiry made by revenue, the appellant stated that during the

periad, the;,r manufactured malted food classifying under heading

.

190140, Since the goods were sobd in bulk quantity and not to riakail,
they were not affixing MRP on such goods. They were selling the goads
ko one party only and the goods sold by the appellants wera packed in
& KG packs which were further bulk packed In cartoon box,
Accordingly, the provisions of Notification No.2/2006 are not attracted
in their case. As it appeared o revenue that the goods sold in bulk
are also assessable under Section 44 of the Act, show cause notices
were issued demanding duty short paid, requiring the appellant to
show cause as to why not the goods be assessed under Section 4A of
the Act and the duty allegediy short paid be not demanded along with
Interest and further penaity was proposed under Rule 25 of Central

Excise Rules, 2002, read with section 11 AC of the Act. The appeliant

contested the show cause notice by filing reply, It was stated that
although the goods manufactured by them, aren't specified In the
Notification Na.2/2008~ CE but llable to assessment under Section 4

(as only when all the conditions are attracted in respect of goods

0 R b ot ettt B A A b R

clearad), The goods were manufactured to Ee suppiied to Defence as
per the contract for supply on wholesale basls under DGS & D rate
contract dated 9/12/2005. As in the course of inspection by DGS & D,
the gaods were rejected and the appettant did not supply the same to
Defence during some part of the impugned period. In such
circumstances, the appellant could not locate a buyer, who accepied to
buy the rejected goods on as is where is basis and accordingly, sold In

bl itself, assessing the duty under Section 4 of the Central £xcise

F




4 Ex. Appeal Nas. 300912 & SEEGGA 3

Act, on the transaction value. The appellant further relies on the
ruting of Honourable Supreme Court in the case of Jayanti Food
processing Private Ltd. Vs, CCE, Rajasthan : 2007 (215) ELT 327, it

wae held that after the infroduction of Section 4A, the nature of sale

LR R A
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was lost in the sense that valuation did not depend upon the factor
whether it was a wholesale or sale in bulk or @ retail sale. The whole
" section covered the goods which were packaged and sold as such with
the rider that such package had to have a retail sale price thereupon
under the prcvlsinns af the Standard wWeight and Measurement Act,

- 19?5 anﬁ Rules made thereunder The vlew fmm a ;}!aln !anquage of

‘without: having “affixed “the “MRP “on “such '-pack'iri'g."'it' 'ﬁééé 'fu'a'th'er
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clarified that the goods were in any case nol saleable in the same

packaging and as such, the sale could only be in bulk and the

clearances made by them were assessable under Section 4 of the Act.
Accordinaly, the appettant paid the duty. The expresslon "retail sale” s
defined under Rule 2 {g) and for the retevant period, the definition of

rakall sale, in relation to the cemmodity was that, the sale distribution

or delivery of such coemmodity through retail sale agencies oy other
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B Ex. Appeal Nos.3008/12 & SRSGO/13

instrumerntality to an individual ar a group of individuals or any other
consumer. Further, the retail pack was defined to mean @ package
containing any commodity which is produced, distributed, displayed,
delivered or stored, through retail sale agency etc. for sale et cetera
for consumption by an individuat ". Further retall sale price was
dofined under Rule Z {r) as to mean the maximum price at which the
commodity in packaged form may be sold ko the uitimate consumer
and where such price is mentioned on packages, there shall be printed
on the package the words “maximum retall price”. It was further
stated that under Rule 3 of the said Rules, the provisions of MRP did
not apply to package commoditles meant for industrial consumers Qr
institutional consumers. Under the explanation to the rule "institutional
consumer® means those consurners who buy a package commodity
directly from the manufacturer for use in service industry like
trancportation inclugding rallways, airways, hotels or any other similar

service industries.

3. The SCN was adjudicated and the demands were confirmed with
interest and further egual amount of penally was imposed under the
provisions of Rule 25 read with Section 11 AC of the Act. In Ex.Appeat
No.58566/13, the order was passed by the Commissioner and the
appeliant is before this Tribunal. In Ex.Appeal No, 3009/12, the order-
in-original was passed by the Asstt.Commissioner and thereafter,
belng aggrieved, the appellant had preferred appeal before id.
Commissioner {Appeals) who was pleased to uphold the impugned

order directing the adjudicating authority to recalculate the duty

qul



& L Apgrovel Now, 300912 & S8566/13

teviability after allowing the rebate of 20% of the MRP and also

confirmed the penalty.

’

4. The 4. Counsel for the appeitant states that the issue is no
longer res-integra and stands settled in the appellant's own case for
the period October 2010 to July 2011, The Commissioner {Appeals)
has decided the issue in thelr favour vide Order-in-Appeal
NO.NOE/Excus/O00/APPL/172-173/13 dated 14/8/13 and the same is

accepted by the revenue. Similarly for the period August, 2011 to

September 2011, the malter has. been decided in favour of the

kause notice. 1

5. The {d.AR. for revenue relies on the impugned order.

6. Having considered the rival contentlons, we find that the issue is
no longer res-integra, as the revenue have accepted that in case of
bulk sale made by the appellant, without affixing MRP to the
institutional customers and sale of rejected tot to other customer on as
i where |s basis the provisions of Standards of Welght &

Measurements Act, 1976 or the Legal Metrology {Packaged

U@J\




7 Ex, Appraf Now 300812 & S8566743

Commﬂditigsj Rules, 2011, are not applicable and accordingly, the
appeflants have rightly assessed the duty under the provisions of
Section 4 of the Act in case of clearance to institutional consumer In
huik sale packages not meant for retail sale. In this view of the matter,
the appeals are allowed and the impugned orders are set aside. The

appattant will he entitled to consequential benefits In accordance with

law,
(Pronounced in the open Court)

(113 THAKUR) |  (ANIL CHOUDHARY)
MEMBER { TECHNICAL) MEMBER {JUDICIAL)

Mim




