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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
by " REGIONAL BENCH : ALLAHABAD

Appeal No.E/3046/2010-EX[SM]

Arising out of Order-in-Appeal No.171/CE/APPL/NOIDA/2010 dated 25.06.2010
passed by Commissioner (Appeals) Customs & Central Excise, Noida.

For approval and signature:

HON'SBLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 : No

9 Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? : Yes

3. Whether His Lordship wishes to see the fair copy
of the QOrder? 1 Seen

ff-‘i whether Order is to be circulated to the Departmental ,
\' Authorities? :Yes /
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APPELLANT(S)

L
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M/s Kuwer Industries Ltd.

VERSUS

Commissioner of Central Excise, Noida
RESPONDENT (S}

APPEARANCE

Nonc tor the Appellant (s)
Shri D.K. Deb, Asstt, Commr, (A.R.) for the Departmant (s)

CORAM:

HONBLE MR. ANIL CHOUDHARY, MEMBER (JUD’{CIAL)

DATE OF HEARING & PRONQUNCEMENT:  28.11.2016
FINAL ORDER NO.- o0y [ 2016
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2 Appeal No.E/3046/10

Per Mr. Anil Choudhary :

L

The appellant, M/s Kuwer Industries Ltd., is in appeal against
Order-in-Appeal No.171/CE/APPL/NOIDA/2010 dated 25..-06,2010

passed by Commissioner (Appeals)

The issue in this appeal by the assessee, manufacturer of Metallised
Polyester film, is that appeliant had defaulted in payment of duty for
the month of June, 2008. The duty was admittedly paid on
12.08.2008 along with interest. The show-cause-notice Wa_r‘%E issued
on 17.12.2008 demanding duty of Rs.10,05,749.51/- as'go have
been paid consignment wise from PLA on goods cleared from
06.08.2008 to 11.08.2008 (the period of default}. According to
Revenue, appeliant have defaulted in payment cﬁ“ duty for more than
30 days from due date and accordingly, under Rule 8(3A) of CER,
2002 was not eligible to avail Cenvat Credit during the period of
default being 06.08.2008 to 11.08.2008 and, accordingly, the duty
should again paid in cash. Vide 0-1-0 dated 21.01.2010, the duty of
Rs.10,05,750/- was again demanded with interest and equal amount
of penalty was Imposed under Section 11 AC of the Central Excise
Act, 1944. Being aggrieved, the appellant had prei‘errear appeat
hefore Ld. Commissioner (Appeals), who was pleased to 'relject the

appeal.
The appellant-assessee is absent in spite of notice.
Heard the Ld. AR for the Revenue and perused the appeal records.

Maving considered the rival contentions, I find that the whole issue
is Revenue neutral as the appellant is entitled to take Cenvat Credit

of the amount again demanded in cash, which have been earlier




Appeal No.E/3046/10

paid by debit to Cenvat Account, Further, 1 find there is no case of
deliberate default made out by the Revenue. Further, it have been
held by Hon'ble Gujarat High Court in the case of Indsur Global Ltd.
Vs. Union of India, 2014 (310) ELT 833, that the provisions of Rule
8(3A) of Central Excise Rules, 2002 are ultra vires with Article 19
; and 14 of the Constitution of india, as the same are against the
E[ basic principles of Cenvat Credit Scheme and also are draconian in
nature. Even, otherwise, I find that the delay beyond 30 days is for

a period of only five days, which does not call for any penalty,

Accordingly, in view of my findings and the admitted position that
i lax was suo motu paid before the issue of show cause notice with

interest, 1 allow this appeat and set aside the impugned order. The
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appellant will be entitled to consequential benefits, if any.

(Dictated and Pronounced in the open Court)
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