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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

single Member Bench
E/Misc. /5005872015 In Appeal No. E/3096/2012 (5M)

[Arising out of Order-in-Appeal Ne.276-CE/APPL/KNP/2012 thated
31.08.2012 pagsed by Commissioner {Appeals), Customs 8 Centrat
Excise, Kanpur}

1.3 Wieiher Press Reporter may be alowed | No |
' to sem the Order for publication as per
Rule 27 of the CESTAT (Procedure) fuies,
16837

2.'-5"'"""'""’WTe“iE{éF"iE"w_m}'[a"'t'ié'"Hai?a'éé’&"ﬁnder Rule “Yes
' 27 of the CESTAT (Procedure) Rules,
1982 for publication in any authoritative ;
; repart or not?

""" 3 WRetivar their Lardships wish to see the Seen
fair copy of the order?

BN \Wihether order Is fo be circulated to the Yes

| Department Authoritles? ol

o
M/s Iai Jagdamba Matleables Pvt. 114, Appelfant ' ‘;;"{
Ve, LI

CCE, Kanpur Respondent
Appearance:

present far the Appellant: Shri Anurag Mishra, Advocate

present for the Respondent: Shri 5.V, Nair, Assistant Commissioner (AR)
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Coram: Hon'ble Shri Anil Choudhary, Judicial Member

Date of Hearing /Decision: 08/03/2016

Frd ogpeR we. 70176 [20/]
PNEe eRDEK e ‘?0;39/25!6

Per: Anil Choudhary
The appeltant is in appeal against Order-tn-Appeal dated
31/8/2012 passed by the Commissioner {Appeals) Customs, Central

Excise and Service lax, Kanpur.



2. The appeliant a Private Limited Company, purchased the assets
of ocne M/s Hans Pharmaceutical & Chemical Private Lkd, from the
Pradeshik Indostrial Corporation Ltd, U.P., (PICUFR for short} {State
Finance Corporation} which sold the assets of the said Hang
Fharmaceutical Chemicals exercising — statutory powers under section
29 and 30 of the State Finance Corporation Ack.  Thereafter the
appellant acquired the assets, free of any encumbrances, from the said
Corporation, vide agreement of sale dated 21/11/94 for wvaluable
consideration. In the said agreement clause 12 provides, in respect of
statutary dues as folfows: — "Appellant wilt have no concerngd with any 1
pending duaes of the borrower and the appelfant is anly purchasing
assets, sokd by the Corporation. Similarly the statutory dues such as
Sates Tax, Excise duly etc. would not be borne by the aurchaser

company 7 i

3. The appellant was granted fresh registration under the Central

R i

Excise Act and Rules, sometime in 1995-1997. A notice dated
24/8/2008 was issued by the Range Superintendent Jhansi calling
upon the appellants to deposit tax dues amounting to Rs.21,97,506/-
pending for realisation against “Hans Pharmaceutical and Chemicals
Private Ltd’, Further stating that the said unit was laken over by
pickup for default in the payment of loans to the Corporaticn, and the E
azsets of the sald company were sold Lo the appellant, Tt was further
stated that the sald amount is recoverable, In the light of judgement of
Honourable Supreme Court in the case of Macson Marbles Pyt L. /s
Union of India in (Civil Appeal Number 4463 of 1997 decided on
1171172003}, 2003(158) ELT424 within 7 days, failing which, special
mode of recovery as provided under the Customs Act is fikely {0 be

taken. The appelfant replied immediately staling that they have only }\,ﬁﬁj’\
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purchased the assets and have not acquired the business of Hans
pharmaceuticals and Chemicals, as & going Concert. Further, the tax
dues of Hans Pharmaceuticals and Chemicals, cannot be collectad from
them and the Revenue may pursue the matter with pickup or Hans

Pharmaceuticals.

4. Thereafter on being so advised the appeliant prefarred a Writ
Pekition befare the Honourable Allshabad High Court being Writ
Petition Number 4444 of 2004. In terms of the Interim Order, the
appellant deposited Rs.10 lakhs with the revenue, vide TR-6 Chaitan
dated 3/11/2004, a copy of which Is Annexﬂe at page 4 of the Appeal

Book. Subsequently, vide the Final Order dated 22/131/2010, the
vl

Honcurable High Court dismiss, the writ petition with a direction to the "

appellant Lo seek alternative remedy, as avallable under Section 35 of
ks Amaoe o,

. the Central Excise Act. The appEllElﬂtJﬂiﬂ'-ViEw taken by Hon'ble High

Court in Laxmi O & Vanaspati (P) Ltd. v/s. CCE preferred a review
application belng R.P. defective number 373 of 2011, which was also
dismissad granting liberty to prefer appeal, within a pericd of are
month from the date of order dated 28/5/2012. In response thereto
the appeliant preferred an appeal before the Commissianer (Appeals),
who vide the impugned order heid that the confirmed dues of the
Seller Company (Hans) are recaverable from the buyer company, that
is, appellant and accordingly, rejected the appeal, Being aggrieved the

appellant is before this Tribunak.

k. Heard the parfies.

o, in the facts and circumstances and having considered the rival

contentions 1 find that there was no appealable order hefore the V

o



Commi[ssmr'mr {Appeals). As such the order in appeal is set aside ag
m::urf{fa é[;‘: far as the notice issued by the Superintﬁndént dated the
24/8/2004 it is concerned, 1 find that the issue is cover:ed in favour of
the appeflant, in the case of Laxmi Oil & Vanaspati Pvt, Ltd. Vs. C.C.E.,
of the Honourable Aliahabad High Court, in writ petition number
1673/2004 wherein under similar facts and cireurnstances ; vide the
Finat Order dated 06/8/2010 the Honourable High Court held that
Central Excise Department have only 2" charge over the property and
have not right to recover such dues from subsequent bonafide
purchaser of PICUP, the 1™ charge hoider. The Honourable High Court
referring I.'i}plthe rufing of the Apex Court in Macscon Marbles Py, Ltd.
{supra},t?é {Iji5tingui5hable and observed thaE the sald ruling nowhere
held that Rule 340 of the Rules, create aiﬁt{mf;ge ouer property in

favour of Central Excise Department.

7. The [d, Counsel alse relied on the ruting of the Apex Court in the
case of Rana Girders Ltd. versus Union of India reported in 2013 (295)
E.LT. 12 (5.C.) wherein vnder the fact that the State Finance
o i AT Aad
Corporation, in the event of default had ahq;ul_'- the unit for sale and as
per the public notice as wefl as the Sale Deed/Agreement having
specific dlause, that the attached properties were sold free from alf
encumbrances, but also having the stipulation that “all these statutory
liabllitles arlsing out of the land, shall be borne by the purchaser in the
sale deed” and “all the statutory liabllities  arising out of the said
properties” shall be borne by the vendee, and vendor shalf nol be heid

responsible, in the agreement of sale. It was held that Excise Duty

were not statutory liabifities which arige out of land and building or

e

I:-\:'! ""_"|I
i

\




plant and machinery and thus di¢ not arise out of the properties.
further held that the dues of Excise Depariment became payabie on
manufacturing of excisable items by erstwhite owner, hance thay weni
in respect of those items produced and not plant and machinery which
was used for purpose of manufacture, It was also held that aniy in
case where buyer had purchased entire business, as a going concern,
ne was liable for the Central Excise duty as well. Otherwise, he could
not pe fastened with liability relating to dues of Government in
abzence of specific statutory provision stiputating "first charge on the
purchaser'. 1t was further held that State Finance Corporation, being

secured creditor, had priority over Excise dues.

& RN LA
g  The Id. Adwesat—for Revenue refies on Rule 230 of Centratﬁiuf"l

Excise Rutes 1944 which reads as follows:

Rule 230. Goods, plant and machinery chargeable

with duty and not paid.

(1) When the duty leviable on any goods is owing from or
by any person carrying on trade or business, whether
as & producer, manufacturer or as dealfer inn such goods,

i ali excisable goods, and aif materials and preparations
from which any such goods are made, and aif plant,
: machinery, vessefs, wtensils, implements and articles
for making or manufacturing or producing any such
goods, or preparing any materials or by wihich e Lrafe
or business is carried on, in the custody or possessien
of the person carrying on Such trade or business, or in
the custody or possession of any agent or other person
in trust for or for the use of the person carrying on such
{rade or busingss, may be detained for the purpose or
exacting such duty; and any officer duty authorised by
general or special order of the Central Board of Excise
and Customs or the Coffector may detain such goods,
materials, preparations, plant, machinery, vessels,




utensifs and articles until such dulies or any suiiis
recoverable in liew thereof are paid or recovered.

{2) Where any such person transfers or atherwise disposes
of his business in whole or in part, or effects any
change in the ownership thereof, in conseguence of
which he is sycceeded in the business or trade ar parl
thereof by any other person of ErSONS, alt excisable
goods, materials, preparations, plant, machinery,
vessels, utensils, implements and articles in the
custody or possession of the person oF persons
succeeding may also be detained for fhe purpese of
exacting duty due from the producer, manufacturer ar
dealer up to the time of such transfer, disposal or
change, whether such dufy has been assessed before
such transfer, disposal or change, but has remained
unpaid or is assessed thereafter,

9. He mlso relies on the ruling of Honourable Gujarat High Court in
the case of Gujarat State Textile Corporation Ltd, Ws. Assistant
Caliector of Custams reported In 1998 (98} £.L.T. 64 (Guj.) whera in it
was held, detention of goods for Hie exacting payment of arrears of
Central Excise duty under Ruie 220 (2) of Central Excise Rules 1944 is
possible, from Successors when there is voluntary transfer ar otherwise

the owner is disposing of his business.

10, Having considered the contention of Revenue and appefiant, I
find that the ruling of Guj. High Court (supra) 15 not applicable, as in
the present case the erstwhile owner, Hans Pharmaceuticals B
Chemicals, had not sold the unit directly to the appellant. It was the
‘pickup’ which auckion sofd the unit in exercise of their statuary power
under Section 29 and 30 of the State Finance Corporation AcCt.

Accordingly 1 allow the appeal and ] also guash the notice dated

B

e
!
|

u




24/8/2004, issued by the range Superintendent, Jhansl. The appaiiant
will he entitled to refond of the amount of Rs. 10 1akiis (Rupees Ten
Lakhs) deposited under the Interirn Order of the Honourable High
Court. Thus the appeal is allowed with consequential benefits, The
refund shalt be granted with interest, as per ruies, preferable within 60

days, of receipt or service of this crear.

{ Dictated and pronounced in the apen Court}

{ANIL CHOUDHARY)
MEMBER [JUDICTAL)

{K. Gupial




