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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRYBUNAL,
REGIONAL BENCH : ALLAHABAD
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Ex. A No.2097/1

Arising out of O/A No. 197/CE/ANG. /2010 dated 20.07.2010 passed by
Commissioner of Central Excise (Appeals), Allahabad

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER {JULICIAL)
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1. Whether Pross Reporters may be allowad to see
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Z. Whethar |t should be released under Rule 27 af the
CESTAT (Procedure) Rules, 1982 for publication
In any authoritative report o not? T Yes

3. Whether His Lordshlp wishes to see the [alr copy
of the Order? . Seen

4. Whether Order |5 to be circuiated bt the Departmantsa
Authorities? D Yes

M/fs Jatan Concast Ltd.
. APPELLANT(S)

VERSLIS

Commissioner of Central Excise, Allahabad
RESPORNDENT {5}
APPEARANCE

Shri Bipin Garg, Adv. far the Appetlant {5}
Shri V. K. Shastri, 4,0, (AR} for the Departmaent
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2 Ex, Appial Na 300716

Per Mr. Anil Choudhary

The appellant is engaged in the manufActure of MS ingots, MS
bars falling under chapter 72 of the schedute to CETA. Present appeal
is against order in appeal dated 20/7/2010 passed by the

Commissioner of Central Excise appeals, Allahabad.

2. The brief fActs are that there was an nspection in the fActory of

the appeliant on I8/6/2008 which continued to 19/672008, The

Inspection team inpected the records and stock of raw materlals and
finished goods in- presence of the director and two independent panch
witnesses. During the inspection the stock of finished goods of MS
ingots and MS bar was found Lo be huge, and Actual welghment of the
whole stock was not feasible. With the consent of the director sarmple
weighment of MS ingots and of MS Bars was dane for convenience and
thereafter the total quantity of stock available in the fActory premises
was estimated by multiplying the quantity with the average welght of
one MS ingot of the sample. The production of ingots on the date of
nspection was excluded and the same was stored separater;j. Total
ingot was found to be 3973 numbers, According on calculation, stock
of MS ingots was found to be 433.931 MT (3973 X 109.22 KG).
Similarly average welght of one bundle of MS bar was found to be
89,20 KG multiplled with 24,639 bundies and added with the weight
of loose bars lying scattered was found to be 2449.680 MT {24639 x
99.20-+5490 KG). There was no clearance of finlshed goods on the
date of visit. The stock so estimated was compared with the opening

stock on 18/6/2008 and discrepancy or shortage was found as foflows:

-
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commodity | Opening | Actual Quantity Valus of | Duty
Baltance stock of | of  stock | short found payable on
of finished found inisteck {In{the short:
finished goods : short Rs.} found
goods as | found in stock of
per physical | finished
racerd as | verificatio i goods  {in
o n an i Rs.]
168.06.20 | 18/19.06. inclusive of
;o8 : 200B Edu.and
5.H.Edu.Ce
55
M.S. Ingots 547.940 433,931 114.006 MT § 2850225.00 | 411003.00
MY M
M.S.Bars J634.650 | 2440.680 | 1B9.970 MT | h6RRI00.00 A21810.00
MT MY

Show cause notice dated 5/11/2008 was issued stating therein the
aforementioned Acts. It is also afleged that when the Director, Mr.O. F.
Jalan, was questioned regarding the shortage, who was presen! during
the process of checking, could not explain it and admitting the
shortage agreed to pay the duty therean, as Is mentioned in the
Panchnama drawn rccording the proceedings of the inspection. The
statement of the director-Mr O.P.Jalan was recorded on the spot on
19/6/2008 wherein he inleralia expressed satisfAction as to the
manner of stocktaking. Further on 19/6/2008 the appeltant deposiled
Rs.4,11,003/- for shortage of MS ingots and Rs.8,21,810/- towards
shortage at M5 bar. After a few days the Director Mr Jalan was again
interrogated on 7/7/08 under section 14 of the Act. On the said date
the dlirector" explained the discrepancy In the stock detected for the
reason that immediately on production the ingots are very hot and
cannot be touched by hand. Production is recorded an estimated
weight, Further the person reporting the production figures is hardly

matriculate and production and stock figures are bound to vary on



& Ex, Appead No 309710

actual weighment. He admitted the contents of his statement cated
19/6/08. It appeared to revenue that in absence of cogent explanation
the appellant have surreptitiously cleared the final products found
short without payment of appropriate duty and without observing the
mandate of law and have suppressed the é;ait;jof such remowval with
intent to evade payment of duty. Accordingly, the appéitaﬂt Wasg
fequired to show cause as to why proposed demand be not confirmed

and appropriated and further why not penalty be imposed under

section 11 AC of the Act.

3. The appellant appeared and contested the show cause notice

and the same was adjudicated and the proposed demand of Rs. 12,
32,813 was confirmed and appropristed, slong-with %quai amount of AT
penaity wnder section 11 AC for the contravention of the provisions of
rules 4, 6, 8, 10, and 11 of the CER 2002,

4, Being aqqrieved the appellant preferred appeal before the Ld.
Commissloner Appeals, who was pleased to reject the appeal
observing that the stocktaklng was done in presence of the director of

the appeliant and accordingly no  shortcoming pointed  out
subsequently is entertainable. The Director has, In the statement,
recorded st the tme of Inspection and admiiwd e shortage, p~7°
Although the appellant had after a day or two of the Inspectlon, ratsed

the objectlon as to the method of valuation, ralsing doubt as as to the
il

correction of the method and also prayed for theya!uation. But in the 4+™

subsequent statement dated 7/7008 the director again accepted the

shnrtage;admltted the verification process carried out on the date of
o I:T-n\._
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inspection. Further acceptance of shortage twice under section 14 of
the Act obliterates, the denial made and dispute raised soon after
Inspection,

5. Being aggrieved the appeliant |s in appeal before this Tribunat.
6. The td. Counsel has drawn my attention to the Panchnama
drawn at the time of Inspection. The Inspection commenced at 11 AM
on 18/6/2008 and was concluded on 19/6/08 at about 4 AM. Further
fhe calculation sheet annexed to the panchnama, for verification of
stock states that average weight of one MS ingot was assertained after
welghment of faur bundles and thereafter the said weight was
multiplied with the number of ingots and accordingly the stock was
assessed at 433.91 MT. Simllarly, for ascertaining the stock of MS bar
average weight of one bundte of MS bar was ascerlalned at 99.20 KG
and the said weight was multiplied with the number of bundles and
further the loose MS bar were gathered on a vehicle and welghed
accordingly aggregating 2449.680 MT. The Ld, Counsel further urges
that the statement recorded on 19/6/08 have been recarded sometime
after 12 o'dock in the might and before 4 AM, Thus, statement
recorded in the dead of night when a person is supposed to sleep
cannot be said to be fres from coersion and undue influence and as
such the same is not reliable. That no relflance can be placed on such a
statement being not freely given, where the person giving the
statement is tired and deprived of sleep. He further urges that this
manner of stocktaking has got no legal sanction having probabliity of
errors and IS only an approximate estimation. Based on such

estimation it cannot be conclusively said that that is discrepancy and
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shortage in the stock. It is further Urged that the appellant have no
where admitted any clandestine removal by them. It was alsg stated
that the person reporting the production data in the factory is not

much educated and as such there are chances of discrepancy due lo

Mozt
inadvertence. I is further stated that thet is no Acteal shortage.

Neither there is any evidence of clandestine removal of the goods,
Only deposit of tax by the appellant on being pressurised by the
officers of the inspection team, no adverse inference can be drawn.
The appelant had immedlately after the Inspection requested for a
reverification by Actual weighment which was not done by the revenue
without there being any justification for the sare. It is also stated that
MS fngots are of different sizes and weight. The weight varies between
106 to 147 Kgs. as MS ingots are not hamogeous in shape and size.
For that the welght also depends upon the cross-section of Ingot which
varies widely from one ingot to the other. Further, MS Bars were of
different dlameters such as, 10 mm, 16 mm, 20 mm and 25 mm.
Thus, if MS Bars are cut to same slze, still the weight fs bound to
vary. It is further urged that less than 1% of the stock was actusaly
welghed and the average weight was multiplied with the number of MS
Ingots. Thus, there Is bound to be discrepancy and varfation in the
physical stock and that as per the books records. Accordingly, the

confirmation of duty and levy of penalty is unjustified. The Id.Counset

U
further reties on the rulings in the case of Shirpar Shetkari SSK Ltd, A

b-Eﬂwx -
V5. CCE @ 2007 (209) ELT 442, where it has_held that shortage of g~

finished goods by [Itself cannct be a ground for alleging clandestine

removal. The said ruling was confirmed by the Han'ble Supreme Court
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in 2008 (222) ELT AL33. Reliance is alse placed on the ruling of the

Hon'bie Allahabad High Court in the case of CCE Vs, Star Steels @ 2015

{315) ELT 495, Under the fact that the stock which was found in the
premises of the assessee, 581 MT and there was no actual
measurament or weighment while determining as to whether there
wWas any excess stack Further exercise appears to have been carried
= -:.:'1_:0ul on the basrs of eye estimation, Moreaver, |t was also not possible

. within 6 hours, the inspection team could have physically weighed

approximately 581 MT of stock., Hence, the conclusion that there is
exXCass stock By Revenue, it was helr:i that the conclusion of the 4

_ ._-Revenue is lnccrrect and mere suspiclon cannot take place the proof of

- '_an mtertt t0 ciandestmely remove excisable goods., Further, relying on
| the ruling of Hon'ble Allahabad High Court in the case of CCE Vs,
AT Mg,inakshi Castings wherein 1t was held that without eviderce of
clandestine removal, no penalty can be imposed for shortage of
finished stock. Accordingly, the appeliant prays for setting aside the
impugned order with the grant of consequential relief. It Is also urged
that at the stage of production, ingot is in hmt_ and malton condition
and as such production Is recorded on estimation basis, The Actual

weighment is done only at the time of sajefclearance.

7. The Id.A.R. for the Revenue relies on the impugned order.

B. Having considered the rival contentlons, 1 find that there is
giscrepancy In the manner of stockpﬁﬁklng. Such manner of Aest
stocktaking can glve onby an estirmation and an approximate resyit,

Based on such an approximate calcutation which is in the nature of aye
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estimation, no adverse inference can be drawn against the appellant.
It s further evident that the statemenl recorded of the director on
19/6/08 was recorded In the dead of the night and as such no reliance
can be placed on any admissions made in such a statement which can
not be said to be freely given, It also indicales the high handedness

adopted by the inspection team during the course of inspection and

recording of statement. 1 further hold that deposit of tax dees not

amount to admission on the part of the appellant. The appelfant have
neither shown or admitted clearance in the subsequant returns and
nc::jffl have admitted any clandestine removal categorically. On being
guestioned, pointedly for the alleged shortage it was stated by the
Director, the production flgures are reported by the person who [s not
much educated and as such there are discrepancies due to
lnadvertence. I further find that revenue have not brought any
incldence or corroboration as to clandestine removal of the finished
goods. I find that the ruling relied upon by the counsel for appeliant, is
squarely applicable. In this view of the matter 1 allow the appeal and
set aside the impugned crder. The appeliant will be enfitled to
consequential benefit In accordance with faw.

g, Thus the appeal Is allowed.

(Pronounced In the open Court on../. 6. of- /é}

mn (ANIL CHOUDHARY)
MEMBER (JUDICIAL)
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