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CUSTOMS, EXCESE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BEENCH : ALLAHABAD
Single Member Bench
Excise Appeal No. E/3099/2006-EX(DB}

[Arising oul of {reor-ia- Appeat NG.2506- CE/APPL/KNP/2{HIG
dated 29.6.2006 passed by Commissioner of Central Excise
{Aappeals, Kanpur }

for approval and signature:

Hor'ble Shied Anil Choudhary, Judicial Maember
i"'i'.'"'_;'i&'r"ﬁ'é'ﬁé.éF"ﬁ#éé’g"ﬁéﬁéF&EF'HE&Q"'&'&-{"5'1';'5%;;?5&“&3255"i""""""""""”‘
| |the Order for publication as per Rule 27 of the
: CESTAT (Procedure) Rules, 19827

the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

7577 Whether their Lorcships wis A to see the fair|
: copy of the order?

fmm e et a . et m b —— b ———

4 TTWhether order is ta be circutated to the

Departrment Authorities?

M5 Kothart Products Limited T pppeilant o
WA
Vs ( -
C.C.E,, Kanpur Respondent i
Appearance:

Present for the Appellant: M=, Surabbi Sinha, Advocate

Present for the Hesponﬁont Shri Sanjay Hasija, Supr,rmtendenl {AR}

ic in appeasl against Order-in-Appeal dated 29}’6{21]{}5 by

which it was held that there is no appeatable order, as no




appeai can be filed against a simple communication letter

under section 35F of the Act.

2. The brief facts are that, there wag a dispute as regards
the classification of the product of the sprpellant end vide
show cause notice dated 771272000 additional duty was
demanded, The appellant had paid the duby demand under
protest totalling Rs.1,05,74,234/-. Subsequently vide order
dated 31.10.2001 the Show Cause Nolice was finalised and
dropped. The appellant filed refund claim en 11/13/200% for
the duty patd under protest Rs.1,05,74,234/- for the pericd

10/10/2000 to 3171072000, The refund claim was rejected

as time-barred and on the ground of unjust enrichment vide -

the Order-in-Oridinal dated 28/02/2002. Being aggrieved
the appellant preferred appeal before |d. Commissioner
appeals who vide the appellate order dated 01/7/2003
allowed the appeal with all consequentist relief.  Pursuant Lo
appeliate order the appeflant gave remincer for grant of
refund on 131/4/2004 and thereafter  refund  for
Rs.1,05,74,234/~ was senctioned and dishursed vide Order-
in-Original dated 13/6/2004. As régards interest it was
DbSEfVEdFI fird that the refund in the instant case has been
allowed on the basis of Commissioner (Appeals) order dated
01/7/2003 and the party have submitted their request for
refund on 19/4/04 in thiz office henge the refund has beep
sanctioned within 3 {three) months of the application,

Further explanation to Section 11BB provides that "whera any
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order of refund is made by the Commissioner {Anpeals),
appellate Tribunal, or any Court against an order of the
Assistant Commissioner or Deputy Commissianer under sub-
section 2 of section 11 B, (he order passed by the
Cornmissioner {Appeals), Tribunal, as the case may be, by the
Court shall be deemed to be an order passed under sub-
section 2 for the purposes of this section. Thus the claim of

interest was rejected.

3. The appelant thereafter filed an application dated
14/9/04 bringing to noctice that under the provisions of
section 13 BB they had entitled to grant of refund from the
date ending on 3 (three) months, from fiting of refund claim,
A5 the refund ciaim;ﬁ ic alfowed and aisburﬁed on 13/7/04
they are entitted to intercst from 13/3/02 (belng the date
whets 3 months cnded from the date of application) up to
1377704, It was further emphasised that the d.
Cormmissioner  (Appeals) had  zltowed  the appedat  with
consequential relief. In rosponse therato the Assistant
Commissioner communicated vide his tetber dated 18/1/2005
stating therein that the refund ciaim in their case had arisen
o the basis of oppellate order dated 17/3/04 and in
pursuance thereto the appellant had given refund claim
_ applifca_tion ont 18/4/04 and thereafter the refund was granted
within 3 {three) months of the date of filing of such letber.

Hence guestion for Interest does not arise, Further
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mentioning that such ¢bservations have already, been made
in the refund order dated 11/6/04. Being aggrieved the
appeltant preferred appeal before i, Commissioner {Appeals)
who have vide the present impugned order rejected the
appeal on the around that there is no appeafable order within

the meaning of section 35/35F of the Act. 1

4, Heard the parties,

5. The id, Counsel for appeilant have argued that the issue
is no fonger res integra and the retevant date from which
intarest is  payable, have Deen interpreted by How'ble
Supreme Court in the case of LK. Cement Works Us.;
Assistant CDTT’ImIiESiCrﬂEE' of Central Excise and Customs 2004

{170) E.L.T. 4 {Ra].}). feading of Section 11 BB together with

Section 11 B makes the position very clear. Section 13 BB
unfolds, that the stage of making payment of refund to any
claimant is ———:;,\Etkonw when order under sub-section 7 of
Sectionr 11 B is made to that effect, transferring the amount
of excess duly Lo wonsweer welfare fund, This s so hecause
under the provisions of law ordinarily amount of Excise duty
i ho@..rf
elgimred by the Excise Department, has to be transferred to
consumer welare fund. The assessee gets actual refund only

when order is made with reference to any of the clauses of

froviso Lo sub-section 2. Thereby selting aside the corder of

refund being order dated 30/9/13.




b, tearnedly DR for the revenue have srgued that there is
no error in the impugned order and the appeal is fit to be
dismissed, He further points out from the order of the
Assistant Commissioner dated 13/6/2004 stating that the
claim for intarest have been expressly denied and as the
appellant did not file an appeal against that order, the issue

has reached finality and no Interest on refund is payable.

7. Heard the Parties. I find that the impugned order is hit
by the ‘doctring of merger’. The id, Commissioner (Appeals)
who ic the subordinate autharity than the Tribunal cannot
enter into the guestion which has been decided by the
Tribunal and have attained Hnality., Thus [ hold that the
impugned order s hit by the ‘dr&;:trirle of merger’ and
accordingly I sel aside the same. Thus the appeal |8 allowed
in favour of the appellant.  The |d. Counse! als0 relies an the
ruling of the joint secretary, Govt. of India, Depariment of

Eevenue wherein on the question of intersst, 1t was held,

relevant date whether from 3 {threg) months period of filing
of claim or 3 (three) months from the date of presenting of
the revision order of Government o the Assistant
Commissioner, it was held interest is payable from the date
imrneciately after the expiry of 3 (three) months from the
date of recelpt of refund claim of such duty. 2001 (128) E.L.T.

557 in RE ; B.E.M. Industries Ltd.. /\,L_’;h.
A
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&, Having considered the contentions 1 kold that under fhe
doctring of merger, the Assistant Corermissianer could net
have rejected the Interest on refund payable under gection i1
BB in view of the cear interpretalion given by the Hon'e
Supreme Court conflrming the judoement of the Rajasthan
High Court dated 10/2/08 and further in wview of (the
interpretation given by the joint Secretary, Department of
Revenue, Government of India vide his order dated 7/6/2000
(supra}., I also find that the Cormnmissioner appealr—;jn error in
hoiding that there is no appealable orger.  Any ordeq or

communicatiaon which has civii conseqguences on the assessee,

is on appealable order.

10, Thus the appeal is allowed. The concerned authority is
directed to grant interest for the peviod ending on 3 {three)
manths from the date of application dated 13/12/2001 till the

date of dishursement of refund, that is 13/6/2004.

(Dictated and pronounced in the open Court)
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