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Arising out of OIA No.532-CE/MRT-11/2011 dated 28/10/2011 passed
by the Commissioner {Appeals), Central Exclse & Customs, Meeryut,
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2 Ex, Appeat No. 383712

Per Mr. Anil Choudhary

The appeliant is a manufacturer of sugar molasses and rectified
spirit as well as denatured spirit, This is an appeal against order in
appeal dated 28/10/2011 passed by the Commissioner of Central
Exclse {Appeals), Meerul 11. The appellant availed Cenvat credit of tax
paid on inputs utllized for fabrication of machineries or capital goods. A
show cause notice dated 16/6/10, was Issued alleging thereln that the
appellant had taken Cenvat credit durlng the month of lulby August
2008 and April 2009 on the items ke ,MS plate, HR coils, and HR
sheets and sections, et cetera. The SCN also mentloned that another
show cause was issued for the period June 2006 to June 2008 as It
appeared that the appellant had wrongly taken Cenvat Credit on iron
and steel items Including piates, colls, channeis, HR plates et catera.
Accordingly, T was proposed to disallow the Cenvat credit of
Rs.4,75,973/- under Rule 314 of CCR read with proviso to section 11A
of the Act with further proposal to appropriate the amount already
reversed along with interest and further penalty was proposed under
Rule 15 of CCR reag with section 11AC of the Act. The appellant
appeared and contested the show cause notice, stating that they being
x new unit were required to put up various manufacturing sections in

the sugar Mill for which they procured capital goods as such and also

procured materiais/inputs for the fabrication of capital goods which
were ysed in the factory for the manufacture of capital goods and

further used for manufacture of taxable outputs like, sugar and

molasses, denatured spirit et cetera. That some of the capital goods

Ggﬁfﬁ‘\




3 Ex. Appent No.383/12

were required to be given support 1n order to function. 50 far Cenvat
credit of F.{s,l,fil,:éf:i}',:L is concerned, the objection that the goods
have been used in manufacture of exempted goods. It was explained
by the appellant that the said ltems were used in the fabrication of
Digester Tank and its shell.  The sald Tank was used to treat the
sludge used for production of biogas (exempt), Bio gas is utilised by
mixing with bagasse to run the boller for manufacture of excisable
goods . Only for the reason that the Intermediate product i.e. hingas
s not taxable, it does not mean that the goods have been utilized in
the manufacture of capital goods which is utilised In manufacture of
putput exernpted from duty. It is admitted case that no blogas is
cleared of removed by the appellant and all such processes are
essential for carrying of the manufacturing actlvity of exclsable goods.
The SCN was adjudicated vide order-in-original dated 28/6/11
whereby the proposed demands were confirmed and appropristed
along with interest and further equal amount of penalty Rs.4,75,973/-
was imposed In terms of Rute 15 of CCR read with section 11AC of the
Act. Being agqgrleved the appellant preferred appeal before |Id.

Commissioner (Appesals).

2. {earned Commissioner (Appeals) took notlce that the biogas
generated from sludge in digestor tank, was utillsed as I’uél for
runnlrng the boiler which is the main source of power to the plant and
the distillery, As the revenue have not brought any evidence on record

to show that there is removal of goods (Bio-gas) from the factory, he

held that there was no scope for coming to the condlusion that the said
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4 Ex. Appedl No. 38312

nputs were used in manufacture of exempted goods, It was also
pleaded before the Id. Commissioner (Appeals) that tank itself is a
capital goods as defined under Rule {a)AXvil) and therefore the
Asstt. Commissioner have erred In holding that the credit is not
gvailable as disgester lank is utillzed for exempted goods being Biog-
gas.  The id. Commissioner {Appeals) upheld the disaliowance of
Cenvat credit save and except the credit on disgester tank {biogas) by
further observing In favour of the appetlant held that the issue is of
interpretation n nature and accordingly, there 15 no element of fraud,
cotlusion, wlilful mis-statement or suppression of facts et cetera and
accordingly, was pleased to delete the penalty. Being aggrieved, the

appelfant have preferred appeal before this Tribunal.

3.  The ld. Counset for the appellant urges that as the revenue have
not filed appeal against order of Commissioner {Appeals}, on the hasis
of finding in the appeilate order that that is no element of fraud mis-
statement, et cetera, the proviso to seclion 11A (1) is not attracted
and accordingly, extended period is not invacatle in this case. As the
whaole demand is for the axtended perind, the impugned order is fit to
be set aside. He further points out that from the show cause notice
[tself, 1t [s evident that the revenue was aware with the taking of
credit by the appeltant and they have aiso [ssued another show cause

notice for the Immediate preceding perfod June, 2006 to June, 2008 and

as such in view of the ruling of Honourable Supreme Court In the case
of Nizam Sugar factory Vs, Collector of Cenlral Excise : 2006 {197)

ELT 465 {(SC} wherein it was held that all the relevant facts were in the

al
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5 Ex. Appeal Me 385/12

knowledge of the authorily when show cause notice was issued in such
case, while Issuing 2™ and 3™ show cause notice on similar facts,
revenue cannot take the ground of suppression of facts on the part of

the @ssessee.

4. Fhe ld. AR for revenue relles on the impugned order. He further
relies on the Division Bench ruling of this Tribunal in the case of Kripa
Fabs Pvt. Ltd. Vs. Commr. of Central Excise, Chennai @ 2011 (264} ELT
520 (Tri.-Chennai}, wherein the matter is of $51 exemption when show
cayse notice was issued after two and half years from the date when
the Depattment had information about suppression of facts by
assessee, It was held that the show cause was not barred by
limitation as the assessee had failed to inform the revenue on Crossing
SSI timit, which was the gbligation of the assessee. The lL.AR. also
refles on the ruling in the case of Commr, of Central Excise, Raipur Vs.
Shri Bajrang Metailics Pvt. Ltd. : 2010 (258) ELT 250 (Tri.-Del)
wherein reftying on the Larger Bench ruling of this Tribunal In the case
of M/s Vandana Global Ltd. Vs, Commissioner : 2010 (253) ELT 440
{Tribunal-L8}, it was held that Cenvat credlt s not avallable on inputs

utitized in manufacture of supporting structures.

o. Having considered the rival contentions, so far supporting
structures are concerned, I find that the ruling in the case of Vandana
Global has been distinguished by the Madras High Court and the
Gujarat High Court and as such, is no longer good iaw. The Honourable
High Court have held that when supporting structures are essential

part of the machinery, in order to manufacture taxable output, the
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6 Ex. Appeal No.383/12

Cenvat credit is avallabie. Further, in view of the finding already
Commissioner {Appeals) that there js no element of conceaiment or
contumacious conduct on the part of the appelant and the issue is
whaolly interpretationai In nature, and also in view of the fact that the
revenue also had information of taking of Cenvat ¢redit In view of the
earlier show cause notice for the preceding period, rI hold  without
ettering Into the merits, that the demand for exlended period, cannat
be syustained. Accordingly, 1 allow the appeal and set aside the
impugned order. The appellant wili be antitied to conseguential benefit

in accordance with law.

{Dictated and pronounced n the open Court)

J
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rem {ANIL CHOUDHARY)
MEMBER {JUDICIAL)







