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1D SERVICE TAX APPELLATE TRIBUNAL,
EGIONAL BENCH : ALLAHABAD

Appeal No. E/3232/2009-EX[DB]

or-in-Appeal No. 238/CE/APPL/NOIDA/09 dated
-Commissioner - (Appeals), Customs & Central

" Avising ot
.31.08, 2009
: .Exc;se, NOIda

i Paradsse Plasttcs Enterprsses Ltd. L APPELLANT

_\ o : VERSUS

Cc G .RESPONDENT
_'_APPEARAN £

- Shri Atul Gupta, Advocate for the Appeiiant
Shri Pawan Kumar Slngh Supdt (A R for the Depdrcment

'-__coRAM.

HON'BLE ‘MR, JUSTICE (Dr.) SATISH CHANDRA, PRESIDENT
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

DA_T_ _"OF HEARING
-DATE:QF PR@NOUNCEMENT

i --v-HNALORD?&NQ_;

| Per Anil G, Shakkarwar :

The present appeal is filed against the Order-ir_j-Appeai No.
238/CE/APPL/NOIDA/09 dated 31.08.2009 passed by Commissioner
{Appeals), Customs & Central Excise, Noida.

2. \The appellants are engaged in the .manufacture of plastic

moulded parts of four wheelers, TV cabinets etc. They were clearing
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geods manufactured by them on payment of appropriate duty of
excise. They were availing the benefit of Cenvat credit‘r:\?;fThe
manufacturing unit of the appellant was audited on 18.08.2006.(The
team auditing unit noticed that appeliants were supplying parts to
Maruti Udyog Ltd. who had supplied moulds and dies to the appeliants
to manufacture . specific parts. The appellants were loading
amortiiations eharges for computing assessable value of the parts
supplied to original equipment but did not load such charges to the
goods manufactured which were not supplied to original equipment but
supplied .as .spares o he used subsequently. It appeared to Revenue
that on.account of said practice differential duty of Rs. 5,62,282/- was
payable by appel!ant The. audlt team aiso observed ‘that apgeﬂant'

PR 4
availed .madm_!__s_sz__b__i_e_;-__.(_:e_n__\{_a_t__:_t;r_e_q_};_:-oﬁ-' --on__ cap:tal goods and

cause notice was ad]udlcated throug _O_rder in-Original No, 27/2008
dated 30.09.2008. The appeliant contested before the Original -

Authority that the cost of amo_rti_za_t:_i;d:h_-{was:.ioaded in the__.assessabief:l_ :

value of the parts supplied to OEM_"?:__'hd-the entire cost of moulds was
exhausted in such process and therefore there was, no need %to load

assessable value of spares. They;.;also .con_tended --that the -extended

period of limitation was not apphcable |n the present case. The Criginal

Authority did not appreciate the arguments putforth and conﬁrmed the :
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£/3232/2009-EX[DB].

ecovery of Rs. 4,54,933/-, 5,572, 49,527/~ and
_p__p._t;jpriated the amount Rs.5,35,499/- already
éé_id_ order: appeliant preferred appeal before

'__"-Co_mm'__i'ss_io_r:?né_r; (-A’pp’.e’a_!s).f'Commissioner (Appeals) decided appeal

" through- Order-in-Appeal ‘No. 238/2009 dated 31.08.2009, The

.'-'Commissioﬁ;a.r;';(-é'p_pé_éii.s._)-.upheid the impugned Order-in-Original but for
-' the ﬁwodification ;of.:jg..{h___e :c_ié}nangi and. penalty.-amount on credit of
.fgﬁ'eT'ViC?_ﬁ.at'c?!__X{5Pa_ié -;clﬁ_n._;;:cét:._maintena.nce. ‘Aggrieved by the said Order-in-
' -hpp_e__a__l,:-:_th__e::-.ap_;_;».__e__el_li.ahit :’b'fefe_rred present appeal before this Tribunal.

3. 1eiapp. iant O] er}:ﬁ_ed._--'_in the grounds of appeal that he had

::-._been-_:-";_';Iea'.l._"-i:_rjgj_.':::-:_-:___hé_:-.._g;'_bbc:i_s..;;Qh.';'-'Da.vme_.nt','of_:-duty-and was filing monthly
_"ER-I'SRéturns"and -Cénv__a‘,t:Returns and the.same were assessed by the

department and -that:the -department was aware of the facts. They

':-'j_-_fp;tp_g_r_;_ c_o_n_t_e_nd_ed_--tﬁa_t__'f-au_dit was conducted on 18.08.2006 and show

. _-_..:__3':¢;aqs_e_-_nQt_ice_-;w_as;‘:is_sfu_e_d_-:_on 20.03.2008 and that the show cause notice
"3i§.as-.-ﬁfssued_-' .af.ter.-.-m_.bre-than 19 months ‘after the .date of-;%on_duct of
_j.:audit.--Therefore they.c_ontended :-that-th_e-';show-t:ause notice ﬁés not
_-éustainable under the provisions .of limitation.

’,\4 Heard learned counsél for the appellant who has contended that
.'in terms of the law pron'ounced by the Hon'ble High Court at Allahabad
“in the case of C.C.E. & S.T. vs. Triveni Engineering and Industries Ltd.
reported at 2015(317) ELT 408 (All.) the show cause notice is bad in
law. He further 'cbn"ten_dec_i that in the said case law the show cause
ﬁotice was issued after a gap 0f_22 months after the audit was
conducted and show cause no_tice was issued by invoking proviso to

Section 11A of Central Excise Act, 1944 and the Hon’ble High Court at

N\




- E/3232/2009-EX{1

Allahabad has held that in that case show cause notice t\o‘{_fas not
sustainable because there was no deliberate act of suppressic;r; of the
fact. 1t was further held in the said case that without their being any
intention to evade payment of tax omission cannot be a ground to
invoke proviso to said Section 11A especially when the evasion came
to the notice of the department when the audit was conducted 22

months before the date of issue of show cause notice.

4, Heard fearned D.R. for the Revenue who has supported the

impugned Order-in-Appeal.

5. Having considered the_ rival contentions, we find that ruling of
the Hon'ble High Court at Allahabad in the said case of C.C.E._\‘ & S.T.
vs. Triveni Engineering Industries Ltd. is squarely applicabiéi?fin the
present case. Therefore, we find force in-thé argument putforth by the
learned counsel for the appellant, For the sald reasons, the show cause
notice in the instant case issued by mvocat;on of prowso to Section

11A ibid is not sustainable in iaw_"{ / "I"her' ore, set a5|de the

impugned Order-in-Original ; and Order m Appeai nd-"-allow':the*appea!

with the consequential relief to the-a"sesse' : as per Iaw

(Order pronounced-on
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