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Authorities?
Yas o
Ty
S -‘i-‘
.

Oriental Carbor and Chernicals, AL Sinagh, G.M. {Sales), Anand Arya,
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shiri AR, Madhav Rao, Mr. Nishant Mishea and Mir. Raist Mitial,
Ac.fvocatcf: far the appeliants.

sShrf .S, Mann, Assistant Commissioner , (AR for the Depariment,
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Por Mr, SnH C?’E(ﬁ}ﬁﬁ?aﬁ‘%’ ‘

These appeals of assessee have come up before this Tnhu::ﬁﬁk%fiﬁf-
pursuant o order of Hon'ble High Court Allahabad in C.E = AL No. 31 of
2005, order dated 14/10/2015 wh eraby the earlier final order passed
by this tribunal dated 19/10/2004 was held unsustainable and set
aside and remanded back to this Tribunal with the following directions
to passed an order a fresh in accordance with law: —

(i) The Tribunal shail examine whether there was any

evigence of removal of carbon black by the appellanis

without invoices clandestinely.

(1) The Tribunal shall examine whether the appellants had
recelved  any  additional  consideration  then the
consideration mentioned in the invoices for the nvoice

guantity of carbon black including slightly excess quantity
(1} IF Tribunal finds that the appellants had not received
any additional consideration for the slightly overfilied

quantity of carbon black in the packing bags dispatched to
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buyers, then it shall examine whether Central Excise Duty
can be demanded on such slightly  excess/ovarfilled
quantity of carbon black when the duty was payable on ad
valorem basis”,

2. That the brief facts are that the appeliant are engaged in the

manufacture of carbon black falling under heading 2803.00 of the

schedule to the Central Excise Act, 1985 on wihich duly is pavable on

ad valarem basis. The nature of carbon black is such that it sticks o
almost all surfaces with which it comes inte contact. Specifically the
carbon hlack sticks on to the metal surfaces of the sifos as well
packing material. Due to inherent nature of the carbon i:sll_'_cjck as it
sticks on to any surface on contact, the exact quantum of Eoo}é"e carhon
black produced each day cannct be medsured precisely. The appeliant
Lherefure, walculales e daily production of fcose carton black on the.

basis of the raw materials consumed,

3. The main raw material used in the precess of manufacture is the

e

carbon black feedstock (CBFS) also catléd as conversion oil.
CBFS's of various grades and consequently the vield of carbon black
also varies. The consumnption of raw material is calculated with the
help of oil flow meter which shows reactor wise oif consumption in

Kilograms per hour. Based on input output ratio the tetal production is

Lar o

catculated which is called book production as it is based on '5-:~_.'-.-ctas"=uare

formula and on the actual guantity of raw materials consumed.

Further, to ascertain the guantum of production the stock in the silos

e
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i« measured by way of dip measurement, Every day at the start of the
morning  shift the physical level of carbon black In the siigs 18
ascertained by the dip measurement method. Such 2 jevel taken
manually cannot obviously be the same al any .orze point mainly
'3¢§aause of the sticky nature of the product and the heaped manner i
‘-.f-,-fmch the carbon biack is present inside the silos. The volume af the
rank as ascertained by dip measurament is multiplied with the pour
density of the respective black. The production S0 arrived at is termed
as physical level of carbon black. A comparison of the result of the dip
meassurement  with  the production  as ascertained from  the .
consumption of raw materials is done to determine whether the yeild
af carbon black is largely an expected lines. The input output ratic
netween the carbon black teedstock and carbon black i normaily of
the order of two is to one, thus the yeild percentage being in the range

af 50%. The entire exercise s an exercise in approximation. The vield
;::c‘ﬁ;.'iSO depends on the grade of conversion ol used in the manufacture.

Tn order to get over this uncertainty in the exact quantum of carbon
hlack produced, the appellants adept he method of accounting the A
carbon black manufactured in termé of the quantities packed in the

three piy paper bags.

4. Further due to the sticky nature of carbon black it is impossible
to precisely pack 25 KG of carbon black in each paperback. The carbon

mack ls packed in individual paper bags by means of automatic
-
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packing machine on drawing the loose carbon lack stored in ‘ghe siiog

The carbon back sc packed in the bag would Le sightly e XCESS OF 1885

than the standard weight of 25 kg., which every bag is supposed to-

contain. As carbon biack is highly priced af about Rs.22,600/- to
28,000/- per kg. approx during the refevant pericd, the customer
would not grudge if they receive a quantity slichtly more than the

quantity indicated in the invoice. On the other hand the customer wil

creale a f'uras"{;: if they receive a guantity lesser than the guantity
indicated in the invoice, On receipk of & stightly lesser guantity than
invoiced, the customer does not make payment for the shortage
leading to disputes between the parties. Due to receipt of repeated
complaints from the customers of shoitage, the appellant ir;v;,éréabiy for
the sake of goodwill overfill the bags marginally so that in n'[; instance

of weighment of the bags by the customers, the content is less than.

25 kg. of carbon black. The extra quantity of carbon bBlack that is

added or packed is to the extent of 0.3 to 0.4% of the total weight.

3 n
[

5. There s one more reason why the sppellants filied slightly
excess qguantity of carbon black, Being hiygroscopic In nature iU easily

picks up or absorbs moisture i exposed to high relative humidity.

While the normal result of an exposure to huwmidity is gain in weight, it

I

may so happen that even after such @ gain the overall weight when

ascertained at the customers end Is iess than the Jtoncm, T oweight

mentioned in the invoice. V.
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& The appeliant prepares & warehouse report an day to day b Sis.
This warghouse report contains details of ihe production of the

different grades as ‘ndicated in the loose sheets {the production in ks
documant refers o the physical level as avallable In the tank), the
quantity of carbon black bagged, atherwise called as ‘pulled’, In the

factory of tne appellant and the quantity of carbon black dispatched
grade WisE. The warehouse report hao also summary of the total
guantity of carbon black dis jspatched on that particular day. The
appaliant maintains the statutory RG-1 registar whereln the guantities
of the carbon black produced, 3 also the quantities of carbon black
dispatched on payment of cduty are entered. Since the production of
carbon black cannot be asce Jtained in precise L8rims, recoghizing the
reality the Central excise Departme ent had indicated to the appelian
a5 early as in Octoher, 1978 that the stage of accounting of carbor
’o1 in the RG-1 Register is at the stage when the carbon black Is
nacked in the bag and 18 ready for storage and clearance. The entry of
produclion in the RG-T Register s made in terms of tons which i
siculated by rmultiplying the number of bags with the standard welght
of 25 kg. In the invoices icaued the appellant also indicates the welght
of the packing material that is paper bags. The total gross weight that
o the welght of carbon nlack in standard tonnage and the weight of
the npacking material Is aiso indicated in the involce. There is aist &
ciear indication that the gross weight is in approximate terms. Since

the appellants overfiil their bags to & marginal extent, the total
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quantity received by the customer would be slightly maore ‘;hf:é'@"r the
quantity indicated in the inveice, For instance ¥ 9 m.t, iz (umcﬁc\r for
sale to a customer the auantity of carbon black that is actually
received by him would be in the fange of 9 .t plus G.3% of 9 mut. or
o kg, or a total guantity of 9005 KG. Thiz excess quantity of 5 kg,
WOrks out to about 9.32 to 0.5% of the total welght, The customer of
the appellant does not pay the appellant ahy consideration for this
excess quantity. In other words if the rate of 1 mut, of carbon biack is
contracted at Rs. 100 per m.t. then the total mvoice value i the case
of & sale of 9 m.t. would be Rs, 900, The actual quantity of carbon
black received by the customer will be 9004 kg approximately, but the
appellant would receive only Rs. 900. In other words, in rea u.||s'1“~,
the amount of 900 is the sale price not for 9000 ke but
since duty is payable on carbon black on ad wvalorem hasis, the
amount on which the appeliants are liable io pDay duty is Rs. 900 and

the appeltants have duly discharge the duty accordingly,

7. That the officers of Central Excise Department visited the factory
of the appellant on 30 May, 1996 and scrutinized the documenis gs
well as undertook stock verification of the quantities of finished
products and raw ma’cerfa[s.. Pursuant thereto SCN dated 28 A,
1998 was issued alteging that appelfant had Clandestinely cdearad
exXCess quantity of carbon black without accounting for in t%’l{-‘-jir:‘_"RC—.{

Register. The allegations in the SCN were made on the basis of private
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records rmnaintained by he appellant. The fact being that altthough in
fhe RG-1 Register quantity per bag was showrn as 25 KG but in the

private record the quantity was slightly more indicated for the reasons

as discussed herginabove.

g."  The SCN was adjudicatea on contest and the proposed demand

confirmed retating to he extended period 1993-94 10 1.995-%6

amounting to Rs. 85, 57, 626 along with the equal armaount of penaity T
under section 11 AC of the Act. Further, penalty was alsc fevied on
Shri Anand Arya, Director of the appellant and Shri ALK, Singh, G.M,

(Sales) of the appellant under nule 209A of CER, 1944 Being

agarieved, the appeliant had maved before this Tribunal earlier and
vide final order dated 19/10/2000 the matter was remanded for de
sovo consideration with the abservation that the Revenue had not
conducted any enquiry regarding the trade practice of overfilling the
%-'j_\_égs in respect of the commodity carbon biack. pursuant to remand
l;':‘as'r‘]ed Comrnissioner vide Order-in-Original dated 31 March, 2004,
acain confirmed the dermand of Rs.85,57,626/- with equal amount of \
penalty under section 171 AC of the Act and further penalty of Rs.2.5
iakhs cach was imposed on Mr. anand Arya, Director and Mr. ALK,
Singh, G.M. {Sales). Being aggrieved the appellant had again moved
hefore this Tribunal and vide final order dated 19/10/2004 reported at
2005 (183) E.LT. 412 held that usable carbon black in excess haé

seen packed and cleared. The duty of excise is levied and collected on
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manufacture irrespective of the fact whether any value is reatised or
not, As an excess quantity of carban blad has been removed, Central
Excise duty is payable by the appellants, Tribunal alse upheid the
gemand of duby with penalty. Further observing thet the penalty

imnosed is on higher side reduced the same to Rs.Z0 tfaichs, Further

seld that no penalty is imposable on the other two appellants Shr

el

Anand Arya, Director and Shiri A Singh, G.M. (Sales) in absence o
any mens rea on their part.

9. Being aggrieved the appeliant had approached Hon'ble Allahabad

High Court in appeal and the Hon'ble High Court have been i Algasead o

sef aside the order dated 19/10/2004 of this Tribunal with directions

as aforementioned; and also made the following observations:-

“i) The Adjudicating Authority in pursuance of the

remand order of this Tribunal made inguiries and collected
some information at the back of the appelfant with
respect to the trade practice of overfilling of the bag. The
Adjudicating Authority neither confronted the appeflant
with the alleged inquiry report regarding trade practice of
overfilling not afforded opportunity to rebut by giving any

copy of such report.

(if) The High Court also noticed that the appellant hsve
raised the issue that the duty on carbon black is on ad
valorem  bhasis.  The department had cono"ucfc{?
who had informed that no excess amount was pa;a‘ for the

excess guantity received, It is also nalt disputed by the
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Commissioner that the appellant have not received any

- excess amount for such excess quantity of carbon black
packed, Reliance was placed on the rulings  of this
Fribunal in Beckitt & Coliman of fndis Lid. Vs, COE,
Cafoutta 1993 (44) FCR 33 and Marnishg Pharmo
plact Lid, 1999 (168} EL.Y. " 275, wherein it have beean
held that where the assessment is linked to value, the
realisation of the price is the same cven if the packed
quantity is slightly more than the quantity projected, will

not have any Kevenue implication.”

10.\ The Tribunal found force in the second contention of the
anpeilant afarementioned and further the Tribunal had In its first order
chserved that the question whether overfilling was & trade practice
needed to be exarnined in depth. In the final order passed in second
round passed by this Tribunal on’ 19 October, 2004, the Hon'bie High
Court observed that the finding of the Adjudicating Authority that the
appeltant’s contention regarding trade practice of overfilling carbo
hiack does not seem to be cofrect, in view of the inquiry report from
‘i;—:_i_igh Tech Carbon, Renuioot and Phitips Carbon Black Ltd., Durgapur
which states that precise measurement of carbon biack at the time of
acking is possible as it i.s filled automaticatly in bulk Dags and paper
hags from storage tanks. The Hon'le High Court also found that the
Adjudicating  Authority neither confronted the appelant with the

slleged Inquiry repoft nor afforded any opportunity to rebut, Further,
this fact have not been disputed by the revenue also. Accordingly, the

Mon‘bie High Court was of the view that the Order-in-Original was

R W
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passed in violation principles of natural justice The Hon'ble Hign Cowrt

1.

alse ohserved that the Tribunat have completaly ignored in the secana

ALt

rounid, its observation in the first finai order, where O

I

inked ro value, and the price received is the same even if packed
guantity is slightly more than the quantity projected, than this wiouid

not have any Revenue significance. The ruting of Hon'ble Zupreme

2 - I e

Court in case of Sonnissioner of Central £ sccine, Mombai v, Figt
Thdin Private Led, 2012 (283 ELT. 161 wes also noted where the
Hon’ble Apex Court upheld as under o~
w24 Section 3 of the Act provides for ;’evy of duty of
excise and Section 3(1) thereof states that ther shall be

lavied and collected in the prescribed manner, d quty of

excise on excisable goads manufactured in India at the

U

rates sef forth in the first Schedule, Nejther Sectian 3 nor
the first Schedule lays down the manner in which af:}' "
valorem price of the goods has to be cafculated. This fs
found in Section 4 of the Act. Section 4 of the Act flays
down the measure by reference to which the duly of
excice is to be assessed. The duty of excise is linked andg
chargeable with reference to the value of the exercisable
goods and the value is further define ed in express terms By
the said Section. In every case, the fundamental criterion
for computing the value of an excisable article is sold by
the manufacturer, where the buyer is not a related person
and the price Is the sale consideration, If these conailicns
are satisfied and proved to the satisfaction of the

adjudicating authority, then, the burden which fies on the

assessee  under Section 4(I1)(a) would have b@o




fischarged and the price would not he ignored and the

w1

sransaction  would  fall under the protective urmnbrells

contained in the Section fteeff.”
The 1~Eféllsiﬂ:’ble High Court further ahserved that no evidence was brought
o rer;f; ¢ by the Revenue hefore the adjudicating authority that the
appetlant had received any amount as additional consideration in
respect of overfilling excess auantity of carbon slack, It was also not
vne case of Revenue that the raport of invastigation conducted by
therm with one of the purchaser namely Modi Tyres, who confirmed
that N0 @xcess amount was paid for the excess auantity was not on
record, Furkher, there is no finding of the adiudicating authority that
the appellants have roceived any oxcoss amount frar the @xcess
guantity of carhon black s packed. Hon'ble High Court also observed
that ;specific nleas raised by the appeliant in this regard have not been

!

considered by the imarned Comimissioner ieading to mistariiage of

stice.

11, Heard the iearned counsel for the appeliants Mr. AR Madhav
Rao, Advocate assisted by Mr, Nishant Mishra and Mr. Rajat Mittal,
advocates, Also  heard carned A, Shri D.5. Mand, Assistant
Commissioner for the Revenue.

17, The learned counsel for the appellant states, referring o the

pricelist fited in the financial year 1992-93 wherein the cost of packing

was declared to be included In the price of the carbon placlk and such

I\ /\.()x"
A
N

e
L




I: d
2

pricelist was  approved by the appropriate authority  under the

provisions of Rule 173 of CER, 1944 vide order dated 19/1
Hence the part of fimpagned demand relating to packing meterial is

bad and fit to be set aside as it amounts to cemanding duty again
without there being any revision or meodification of the accepted
pricelist. It is further pointed out that the bureau of Indian Standards
(BI5} in their publication Indian Standard Specifications for High
Abrasion Furnish-Carbon Black addition 2.2 {2003-04),15:7497-108%
have provided in para-3: - packing and marking: 3.1 the materia! shall
be supplied in bags, The net mass of the bags shall be 25 + . 0.25 ke,
In the subsequent indian Standard IES 10357:19%0 in respect o

carbon black in para-5 packing and marking it is the mentioned-the

material shall be supplied in bags. The net mass of each bag 14* Bl
Z5 4 -0.5 kg. The learned counse further states that the stand of the
appaliant s supporied oy the bureau of Indian Standards who have
as0 accopted the chances of variation and have accepted the variarion
Of + -0.5 kg. Under these fect also the contention of the appeflant that
they were filling slightly more in the Dags to the extent of 0,80 for the
sake of goodwill and commercial consideration is neither WIreng nor
aimounts to clandestine rermoval,

13, It is also an admitted ?a.{:t On record that there is no revisicn of
the pricefist under Section 354 of the Act during the relevant pericd as

aforementioned. It is further o fact on record that an enguiry made, by

Vel

o
|
<




14 FaddL- 3443/2004-EX o1

the Revenue from the © customer af the app eliant namely Modi Tyres,

there is admission on rhe part of the customer of receipt of siightly
excess auantity than the quantty in INvOoICE. 1:L§t"LT:!E?E‘, admitted fact on
recard is that the appeilanis nave neither charged or rece sivad any
e;«.tr:&i consideration for the same. f-\ccordingiy, prays for allowing the

appaat with consequential henefits,

14, The learned AR, for Revenue reies on the impugned order. 1t is
rurther contended that, that as the appellant is entitled to modyat oh
packing material that is no guestion of doubie duty on the same. 50
far the rellance have heen placed bY the appellant's counsel on
Circular 5\50.876/14/2008-CX dated 20/10/2008 regarding atlowance of
maximum permissible ervor on net guantity by weight dectared in
package of cement wherein the CBEC have explained that cement 1
r%umu o be packed In Dags containing 50 g Generally bagalng in
cé’merat factories is done by autoratic filling machines, adijusted o
pack 50 kg in @ hag. However, sometimes the actual quantity filled In
a hag may be fittle mmore or fess than 50 kg due Lo inherent nature of
aroduct and the quality of machines., Due 1o these reasons the
standard of Weight and Measure (Pack aged Commodities) Ruies, 1977
arovides for 1 19, of variation {(excass of chort) for cemnent pags of 50
kg, Therefore, i pas been decidec rhat same practice of variation 1%

should be allowed for cement filled in bags far the purpose of favy of

Central Excise duly. pending disputes, ¥ any, rmay aiso e decided



and the period in dispute relates to 1993-94 to 1595-96
not applicable.
15, Having considered the rival contentions, we find that under the

facts and circumstances in view of the standard praciice followad by

the appeliant of filling slightly excess guantity to avoid any COITUTISICHE!
disputes with their buyers no case of clondesting removal is f’lﬁaqiia{z ot
wWe alse hold that the evidence collected by the fearned Commissioner
behind the bad\' of the appeliant cannot be relied upon and the same
have got no evidential value in absence of giving proper opportunity o
object or explain the same. Moreover, the said evidence coliectad from

other campanies/manufacturars in the same tine of business is aizo not

reliable in view of the standard laid down by the BIES as note
above, which provides for variation of actual net weight of carbon
black. On appreciating the rival contentions and the facts on recerd wa
also hold that the appellant have not received any additional
consideration for the extra quantity packed. In this view of the s_l‘oaitte;',
we hold that the issue is squarely covered in favour of the apgje'fiéﬂt Dy
the precedent decision of this Tribunal in the case of Manisha Pharmo
Plast Private Ltd. {(suprg) and Rackitt & Colman of India Lid. Vs,
C.C.E., Catcutta (supra). Accordingly, we hold that no excise Guty is
payabie by the appeliant on the excess quantity packed which is

negligibte and for sake of commercial consideration. Under the facts

1oharsin
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and cireumnstances, we also higld thal the axtended period af Himitation
e Nk invocabie. secorcingly, we allow thase nree appeais and set
acide  the i.mpugned arger. The appeilant wift  be entitted O
wg inctuding rafund  oF pre—demos‘at made  with

benel

ol

congenuen tig
- puies during pendancy of this appeal. such rafund shsll
JiR

pt of @ capy of this order. v

3 S
L T i Uk feEENES
) . L ety OO U ;
- date o rEcel

M

an Court Ond.

(Qrder was ;‘;ronounce‘_—:cﬁ in the ap

o
o 1
5T
ol &, SHAKKARNA 2
el

TmpBER {"‘i’%’fﬁﬁm AL

patal/-

i



