ST

CUSTOMS, FXCISE & SERVICT TAX APRRLLATE TRIBUNAT
LB IEED BUTLANNG, 35, M.O Marg CIVIL LINES, ALLANATAR

[Zatel. 2Wednta
T
Agmaliont ey per addiess in futils buelise

Fezpuncdent gs per address inwildle belew

Final Cheder Mo, A 700712006 18 daged 244
T direcied o iramsn herewith o cenified copo ot erder pesses] by te Brilimad ander section 350701 of tha
Cantral Eseise amd Saf Act, 194, e
L

Apphsulion Appwal Wame ol Adddeess of Appedlant

LARAA2 201003 FEPER DHOALE SUAGAR MILLS
SHAMLI
ST MUSAFFARMNAGARGE)

PEN-2 70

COE, MEENT]

mame aed Address EXCISE CHOWEL, UNIVEESTY

ol ]{c.l;p('—r'l{l:?-nl Fni S AN AL PARMDGIY HAGAR
M TERIIIT- 250005

Oiher Agweellans amd Bespoinlents s pes Annesise
Copy To
Tadvocaalz) Consaitunt{s ST AP MATITTE AV
167, TAGORE TUWH
ALLAHADATNEIP}

4 Har Assecialion, CESTAT, ALLAHARAD

H [Fircctor Padlicasivns, Costeng, Txcise, LTN Nstate, e

G bl Conimy Puliicationy [, Fod, 13015, Bhishan Piigsnal Marg, Mew 12c1hia

7 Company |aw [natinite af India M. Lid., Moo2 (old tod6) Vaithyarars Streel, 1 Nagar, Chennas 17
B Teamast Aldied Sevvice Pot Ll 39032, Wew Bahlek Road, Hew Delbi- 1R

9 Easy Service Taw Gnbing Dot Com Pt il AT A Bscon Mald, Seteifile Hand, Alanadolaad-15

B L AWCIHEN Advisar 1t Lad., LAY Blonse, L8, Secior 3, Furidiaboul [27003 (3 larywial

11 TaxindintInlmecam Pt Lrd., D Fiogz, Wasant Arcade, Wasain gunj, Mo Ll - 00

13 Wirk Fralessinnzl Services Pri Prd ., TOR, Everest ook, Adien Ensluee, Tivdarsbad - 33

13 The FOFAD soviely, 55, Nagstjosa HJLPangagnlen [vdesalsad - SHHGE2 4
MR, 15 Cvtice {lnpey ‘I}f:' Cinard 17le I e

Assdy, epistear
ftepgenad lencl, Allahalit



T R N -

e e L LN

D AL R P
P L R
A R BT T
AT prrrr e
FATTERR e AT

[N THE CUSTOMS, ECYSE AND SERVICE TAX APPELLATE TRIBUNAL,
! REGIONAL ggﬂ_g:_H_H:_,aLLg,Hgggg

%
i
i
2
:
:
Z?z

Ex. Appedl No, E/3442/2010 (0B)

Arising out of Drder-lnﬂrlg‘mal Mo, 1.3fC{Jmmiﬁslmerfﬁ’lﬂerut»uml[!—
by Commissionsey’ of Customs g, Centrdl

11 dated 15,7.2010 passed
ExCiGe, meerut-1.

For apprwnl and signature:

MBER (JUDICTAL)

HON'BLE MR,
(TECHNICAL}

ANIL CHOUDHARY, ME
HON'BLE MR,

ASHOK K. ARY A, MEMBER

-T\l-l—_-“"—'_-l:""-'-}lJ—_-":_j-ﬂ—_.l PEWEL ,-.—m—:-.-—u_7n_—-;wu=',_-1-&—~_-ru_

i e i TS

pregs [RERUGrLErs may DE allgwed to sef
n as par Rale 27 of the
T Mo

5, 19§27

1. whether
v Cerdder for pulbicatio

CRESTAT (P cagure) Rult

2, wihether i should e rplewsed wnoer pule 27 of the
CESTAT {P;'Gcedurm] Rufes, 1982 for puglicatian
Ay aughoritative report of not?

3, Whether Hig Lordship wishes Lo 5L gl Tair CoY

of the Ord ery

4, wWiether Graes % to be cyrodiated e the DeParlmemah
L Wes

Aumm'it]eg?
AT g T T - Py oS b LT anpwa T Fr il e -:l.'l\':_-\.._'a'llh-_m' _'_-u_":l"\l- :—_\...:I:P\'—-_'i- T L—_'u].:F'l-'_um\—'T'\.d.l:'\'—'_ucl:u ol ko = ol

Upper Doah Suaar Mills
L APPELLANT
VERSUS
Comm. of Central EXCISE, Meerut-1
RESPONDENT
APPEARANGE

advocate, for the fppeilant
AR, for the pepartment

Shri AP, Mathut,
Superinmndent( .

Shyi Pawan Rumar Singh,
CORAM:

HON'BLE MR. ANIL CHOUD
HON'BLE MR. ASHOK K- ARY A,

HARY, MEMBER (UDICIAL)
MEMBER (TECHNICAL)

75 OF HEARING. §, PRONQUNCEMENT - 28225
Cind anoer no. 1 OO T 2010

%& lgI."l;. -:-‘-*'f- ;":}': -u-.-n?u WA Q‘:_b o
_"\.“_-"“”"l;d_ rf?’{t* 7 -\‘ﬁ%ﬁ?{}
u s >




L A A T AT
A CL KK et AT S

2 P, Appad N 34427148

per Ashok K. Arya:

Roth sides have beert Beard.

n The igsue here concoms with remission of duty for the
joxs of 39282.40 quintals of molasses nvelving  duty of
Rs.30,34,565.40 which has been stated to be tost in the

bursting of tank duc to vatural causes’

3. The appclant vig. M/s. Upper Doaly Sugar bhils,
Muzaffarnagar [UPy, mainly  argucs that (he goods Wiz
molasses {30282.40 quintals) were losl when one of {he ranks
(Ne.5) in the factory/plant having storage capacity of 71750
quintals, where total HLOBR.GS gquintals of MORRESES werd

stored, was bhurst due Lo nalural canses.

3.3 The appellant represented by Mr. AF Mathur, Id.
Advocate, fnter ¢li@ ATEUCS that the bursting was clue to heavy
pressure generated by formation of gases. He says {that the
department has wrongly refused their reguest of remission
under Rute 21 of the Central Excise rles, 2002, 1In support,

jye cites the following casc Taws:-

() CCEvs. M Kumar Udhyog (P} L. reported in 2014 (306}

ELT 19 (AlL);

b
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L]

{ii} Con, Luckind V. DEM Sugor reported in 2015 (326} ELT

H03 {Tri-Al g

4, Revenut i'E]}I’ﬂSGﬂLEd by learncd AR, Shri Pawan Kumal’
Gingh, RrpUaes fhat the toss o account of hursting of one of
e tanks in the faciory premiscs je noet an accident and
cannot be called due 10 natural cguses. He says thal the
findings by the Cormmissioner i1l m'de.luin—m'iginal say that the
gppetiant did not taxe cnough Precautions and hecaunse of
failure on thelr part in taking precautions and enough CHre,
he bona fides of the assessee wWelt not found gatisfactory and
she accident cannot e calied unavoidable and remission
ander Rule 21 of the Central Excise Rules, 2002 has,

' (herelore, been Tightly rejected.

4.1 The learned AR refers o Burvey Report by Insurance
Clomnpany, wherein it has bheen mentioned thal vhe said
cccurrence is not aceidental in palure and had oecurred
because of wear and tear of weakening of rank which was
constructed 27 years ag The nsurance Company, therefore,
did not find the spid Incident as covered under the sceope of
the Ingurance policy and the appellant was potl. indemnified DY

the Insuranes Company.

b A A
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5.  We have carefully considered the facls on record and the

suhmissions of }oth Lhe sides.

6. There is no dispule that this ineident of logs of molasses
(30282.40 guiritals) ivolving  duly of 1s.20,34,505.40
happened o 27 .4 2008, when onc of the tanks {No.5] of the
]ﬂﬂnt. i the facloyy premises of the appeiiant-asstsscs WS
hurst.,  The Jnsurance Sureeyor's Report, though is valic {er
purpose of insurance riles, opines that the bursting the vank
was not accidental in pature and accurred duae o wear arieh
tear and weakening of the granular struciire of the failed
plate of the tank which was ¢on giructed 27 years ago. On the
ather hand, there iz a report from Chartered Engineoy, Mr.
Pinesh Gupta whose report, titled as sFailure Analysis report of

Sugar Molasses Tank Burst” concludes as winder:-

“Phe various studies carried out on bursting of molasses
starage tank at Shaml have estahlished that the storage
tank was in sound mechanical condition and fit for te
desired duty., The ruplare or pursting of tapk may be
due 1o unknoewn degradation chentical reacliohs as cited
in the literature.”

6.1 ‘There is on record a Certificate dated 7%, 10.2003 framn
the Controller of Srandard Weights and Mensures, whereln it

says that they have inspected lank No.5 and it has been

claimed by the appellant that this certificate certibes the

I PRl L )
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capaciy ete. (o ive years. n other words, he certificate was
wahd il 27 10,2008  whereas ihis  accidaenl oeeurred  on
7.4.2008 pefore the expiry of the 1 date of e certificate.
Thereforve, thett is a plea from the appellant vhat (here was ne
negligence 00 heir part and (is incident 18 definitely in the

nature of an aecident.

62 Rute 21 of the Central xcise Rrules, 2002, whercunder
remission claim hay been considered by the Revenug, 18 given

ag under::

“Remission of duty. - Where it 18 shown to the
savsfaction of 1he Commissioner that goods have bheen
tasl oT destroyed by natural causes or Ty unavoidable
accident or arc clmimed by the yanufacturer 8% unfic for
consarmption  of for marketing, & any Gme before
ramoval, e may vemit the duby payable on cuch poods,
subject to cuch conditions A% may be smposed DY him by
order i writin g
6.3 This Rules makes & mention  that wherever lass oF
destruction of the goods 1§ DECAUSC of patural causes oF by
umavoidable accidenl sy time before ernoval of the gouds, the
Compnissioner s eznptw.rcrcql, on his satis{faction, W remit the
duty payable orl guch Jost oY destroyed goods. We fud that
{he Cornmissioner o the record in the order-in-original
has nei completely considered all the facts and accompanied

cireuinslances and Uius coming to an erroneous conciuasion

L]
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fhat the loss clapmed for rEMission wWas nol on aceount of

aatural cauases oF unavoidable accident. Cemsequently, 1
erroneousiy rejecied the request of remnission of ihe assesses.
we are of the view that the report of the Insurance Company,
fhough has got pers suasive value, -mmmt. become the reasol
for rejecting the request for remission uploss WO see the full
picture of the facis and circumslances. From the facts on
record, @ prudent individual cannot say 1het 1he assessto
themselves invited this incident. There has boen a1 record the
certificate  from the Controller of Standard Weights At
Measures regarding the capacily aprd sounaless of the lank.
The appellant during the hearing Das ciaimed that the tank
may last even peyvond 40 years. In thelt appeal papers, the
appellant has given the year of instaliation of seven tanks,

their storage capacity, stock of molasses ete., which 18 piver

below:-

TaniE']Ye,El """" o o Eorage Stock ui‘ Bawe o]
lND installation | Capacity of | Molasses L Pransaction |
. ]l | Tanks Qs | as ! |
!I i | | 27.4.2008 |
' 1 } | (cytls) : |
| _ e [ . [ ppp—— S e . ; ]

5T 1058-59 taypdcoo 11 EAD0 1 26.4.2008
| — e e [ B [ T ——— L
']3 | 1960-61 72 (92,00 1| 17301 00 !‘526.4,2{}08 ]
[ o [ — B I T [
5167778 i Te0.00 11462400 56 32008 |
N S [ T e e i I ;
5 I'1980-81 7,750 T n’:aE}USG 65131 32008 |
...... [ T ———— _____ - [ A ——
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&4 Trom above 1able, we nolc {hat their storagc rank No.2,

which was inst alted in the year 1958, was foand to be workimng

alyight already though there might have boen SOme Tepall's

done time 10 tirne. Tank Np.B which was installed n iuil got

buarsl o a7 42008, which would be called in the nawre of an

nnexpected event and which was plels anticipated by thelr

pperalion and production gtlaff. From the record we do not

find any convincing reason for not accepling thal {his inodent

of 27.4.2008 was not unexpected and that there was SO1ne

deliberate neghgence and deliberate omnission ol the part of

{he appellant which may weakeh (heir reguest for TEmIEsion

under Rule 21 of the Central Fxcise Rules, 2002, 1 is to be

noted that the burst by natural causcs and accident under

fule 21 have to LG interpreied in e hackground of the facls
and circumstances and they should nol be nterpreied S0 a8
anly 1o 0w refuse TEMissIon of duty On assessee. Whorever
there is unavoidable acaident proved and which has becn

causcd by the clrcunstances bevond the controt of the
assesses, when the assessee had taken enongh reasonable

care and precaution, remission of dualy iy admissible to the

VAU
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assessee for the loss of goods under Rule 21 of the Central
Excise Rules, 2002,

6.5 The Revenue has not been able Lo convincingly prove that
ihe appellant has been carcless and has not taken reasonable
care and precaution in this regard.  Here, the Mon'tle
Allababad High Court’s decision in the case af M Kumar

Uchyog (P) Lid, gives support to the case of the appellant.

7 Considering the discussion made above, Lhe appeal is

allowed with consequential relief, 1 any.

(Pronounced in the open Cout)

O/ U ' A

[ASHOK K. ARYA) : {ANIL CHOUDHARY}
MEMBER (TECHNICAL) MEMEE® {JUDICIAL)
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