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i Ko Apgreal Ne 3502786

Per Mr. Anil Choudhary

The revenue is in appeal against order of the Cornmigsioner
(Appeals) dated 14/6/2006 whereby it was held thal extended pericd
of kmitation is not attracted and accordingly, the arder-in-original are

sef aside,

2 The brief facts are that the respondent assessee is engaged in
the manufacture of optical fibre cable/accessories/poly insciated jelly
filed cables.” On scruting of records for the pericd July, 2000 to
Qctober, 2003, the revenue found that the assessee had cleered their
groducts to BSML on the basis of composite prices for sale of goods on
FOR basis. For arriving at the assessable valug, the respondent
asseseee deducted transportation charges on percentage basis, Tt
appeared to revenus lhdl as per rule 5 oof Central Dxoise Vatuotion
Rules, 2000, deduction of transportation charges on equalized basls is

not admissibla,

2.1  Accordingly, show cause notice dated in 31/3/05 was issued
invoking the extended period of limitation for the period July, 2000 to
October, 2003, demanding duty of Rs.8,96,423 proposed to be
recovered under provise o section 11 A (1) of the Act along with
proposat to impose penalty under Rule 25 read with section 11 AL of

the Act.

2.2 The appellant appeared and contested the show cause notice,
Ik was contended that the goads were cleared o BSNL on the price as

per the agreement and transportation charges as actuably incurred,




3 Ex, Appead No 3502400

which faclt is werifisble from the copies of Invoices and that
t;'anspc-rtatiorl.{;har‘ges was chown separately on the invoices and
mentioned actual transport in ali the invoices, accordinagty, they
complied with the requirement of Rule & of the Valuation Rules, 2000
neliance wag piaced an the ruing of the Tribunal in the case of 1L.B.M.
Industries Ltd. versus CCE : 2002 (14) 1T 379 (T), wherein b was
held that freight and insurance arg not inctudible in the assessable
valug if goods sotd at the factory gate on invoices pearing purchaser's
narme, and that they dispatched to purchasers by read [0 accordance
with terms of contract. Reliance was also proposed on the ruling of
Honourabte Supreme Court in case of CCE versus Flexton Cables India
. wherein it was held thal delivery of goods/transfer of possession ta
buyer takes place when goods are handed over to carrier for being
transported to buyer/Seller no longer remained the own'er of the goods
mainly because the purchase order shown dispatched at his risks.
neliance was also placed un Order Mo, 5%/1/2003-CX dated 3,3.2003
circulated by Ministry of Firance & Company Affairs holding the ruling
of Hanourable Supreme Cowrt in Escort's JCB Ltd, Vs, CCE @ 2002
(146} ELT 31 (SC), on the qguestion of inclusion of freight and
insurance charges in the assessable value, the Honourable Apex Court
in its jucgement have held that the Commissioner of Central Excise
and this Tribunal erred in drawing an inference that ownership in the
properly continue to be retained by the assessee for the reason that
the zssessee had arranged for the transport and transit insurance.
Such a conclusion is not sustainable. 2.3The SCN was  adjudicated

ang the proposed demand was confirmed with equal ameount of penaity
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3 Fx Appen! No, 3568204

under section 11 AC of the Act and further penalty of Rs. 10,000/- was

imposed under Rule 25 of CER,

3. Being gogrieved ike appettant preferred appeal before the
Cormmissioner (Appeais) who vide the impugned order, pleased (o

allow the appeal on the ground of limitation observing as follow

"The issue for determination in the case is whether the
show-cause nobice was barred by fimitation and whether the
cost of transportation which was deductod by the appeflant was
lfable 1o Contral Excise duty as per provisions of Sacton 4 of the

Central Excise Ack, 1944 and Rules made thereonder,

On the szue of limitation, it may e seen that the issue

pertains Lo the peried July, 2600 to Colober, 2003 and the

show-cause notice inveking the extended peried was issued on
13.03.2005, In the show-cause notice, it has been alleged that
the appeliart have willfuly suppressed/deliberately  mis-used
the provisions of Cealral Excise Rules with a wiew o avoid
detaction,  IE has not been specifically pointed aut as to what
were the facts which were suppressed by the agpelint justifying

the invocation of the extended periad af limitation.

on the contrary, the appeliant have submitted Ywo [etters
dated 11.09.2601 and 30.11.2001 addressed to the Assistant
Commissicner of Central Excise Divigsion i, Allzhebad with a
copy to the Superitendent, Central Excise Division II, Naini,
Adlahabad and beth letters have been duly acknowledged in the
respective offices.  In the both the letiers, they have mnformed

that Lhey have received purr,h_asr: orders Mo.C-




3 Ex, Appeal No.3502/81

01/ PTIFAHCLA3B0)2: dated 14.05.2001 and Mo.C-
.f.Jl,-’PlJFH-ICL,r‘d.‘S.[];"zl disted 15,10.2001 frem BSNIL and copy of
the said purchase orders were alse enclosed aiong with these
inthars,  On porusal of these documents, i ts established that

the facks were wall within the knowledge of the department.

Even otherwise, it has been held in catena of decision
that there is Ao seppression of facts, if facts, which are not

recuired Lo be disclosed , are nct disclosed.

Since the gemand is not sustainable on the grounds of

limitation, I do not want to go inte the merlt of the case..

As such, T fully sgres with he contention of the appellant
that sinee {he copy of the contracts were supplied to the
Department, the charge of suppression of the facts are not
esteblished and the demand invoking extending period of

lrltation 15 time barred,

In wiew of my foragoing discussian and fndlngs, the
Order-in-Original - No. MP(Dem-38/2005) 31 of 2005 dated
22142005, pasased by Lthe Joint Comumissioner, Central Excise,

Allzhatrad, is sel aside and the appeazl of the pary is allowed.”

4. The id AR, far revenue urges that the Conwnissioner (Appeals)
while allowing the appeal of the assessee has not considered the fact
that the assessee did nob disclose any vital facts to the Depattment
that they werg not inctuding freight and insurance charges in the
assessable value while making the delivery at FOR destination. The
plag taken by the assessee that they submitted two letters to the

Bepartment enclosing the purchase orders, are not sufficient grounds

J- A 5
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f £x. Appeal No. 150206

ta allow the appeal an the ground of limitation as the assessee never
disclosed that they would not be including  freight and insurance
charges in the assessabie valye. Further, reliance was placed on the
ratings in the cases of LAE.C.Brokers Private Lrd. Vo, Collector of
Central Excise : 199 {48) LLT 388 (Tribunal) and  Shree Krishina
Pharmaceuticats Ltd. Ye. CCE, Hyderabad : 19008 (30) ELT 190
(Tribunal), wherein it has been held that the non-disclosure of
existence of contract by an assesses or whether differant value of

dearances are adopted, amounts &g suppression of facts,

5. The Id.Advocste for the respondent assessee have filed the
paper book enclosing the two fetters dated in 11.09.2001 and
30/11/2001 along with annexure for copies of purchase contracts. He
takes me through the contents of the contract wherein clause 4.1, it is

Clearly mentioned as follows :

“4.1 The eréermng prices for e varloue size of cabiles
are provisionilly 90% of the approved rates of 2000-2001 Cable
Tender. Fhe provisional prices are Compasite prices inclesive of
Soles Tax, Excise duly znd other statiitory devies, packing,
the final applicabie prices shall be the 2PpProved rates of 201
02 Csble Tender Schedule to be opened on 22.05.2001.7

{emphasis supplied).

He further emphasizes that in view of the Ciear and leqible disclosure

with regard to the basis of pricing and the terms of contract the



Ex. Appeal No 350206

allegation of revenue of suppression of the facs does not stand.

Accordingly, he prays for dismissat of the appeal of the Revenue.

G.

Maving  considered

{re rival coptentions,

1 hold that the

respondent assessee have sufficientty disclosed the facts to the

Revenus, A5 such, agreaing with the findings of the Ld.Commissioner

(Appeals}, the appeal of Revenue is dismissed. The respondent

assessee witl be entitled to consequantial benefit, iF any.

mim

(Dictated and proncunced in the open Court)

A fahiy



