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Appeal Wo. B/ G714 & 3708/ 2006 BHIDE]

Arising  out of Order-in-Appeal Noa‘i_25—CEE,/;“>.ppc-:a§/NOID!\/ROGG
30.08.2006 passed by Commissionar {Appeals) Customs & Central
Noida.
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‘o of the Order? D Seen
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M/s LG, Electronics India PV, Ltel, (in Appeal No.37 1472000}
Commissioner of Central Excisa, Noida {in Appeal No.3708/2006)
L APPELLANT(S)

VERSUS

Comraissioner of Central Excise, Noida (in Appeal Mo, 3714720067
M/s L.G. Electronics India Pvt, Ltd. {(in Appesl Mo, 3708/2006)

L RESPONDENT (5]
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Shri Atul Gupta & Shr Hrishikesh, Advacates for the Appellant (s)
Shri Rajiv Ranjan Joint Commr. (AR for the Department (5)
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Appeal No.E-3714 & 3708/08

L - i

L Shaklaruwipr:

The present two appeals are arising out of same impugned
order which is  Order-in-Appea No.125-CE/APPL/NOIDA/Z008
dated 30.08.2006 and iherefore, they are taken together for

decision.

- ety of the case are that M/s LG, Flectronics India Pyl
trd. (L.G.) were engaged in the manufacture of colour monitors.
Puring the period from August, 2002 to July, 2003, they cieare.d
theii goods from the factory on cayment of duty to thelr depots
and when they cleared the goods to customers from depot, the
orice, at which the goods were soid to the independent customars
fromn depot and the Excise duly payable worked out on the
ransaction value based on the Invoice prices at which the goods
were sold from the depot to the independent customers, resulted
in excess payment of Excise duty at the time of dcarance of goouy
from the factory. Therefore, they fled a claim of refund of
Re.1,71,19,946/- on 05.1 1.2003 in respect of excess paid Central
Eycise Duty for the period from August, 5002 to July, 2003, The
Original Authority issued them with a show-cause-notice stating
that the assessment was made final by the claimant and duty was
not paid under protest and the applicant did not resorted o
pravisional Assessment. They further alleged in the show cause
notice that all the docurments, in support of the rafund claiim, were

not filed at the time of lodging the claim. The said refund
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3 Appeal No B-3714 & 3708/0F

application was adjudicated through memarandum Order No.R-
03DC/NIV/2006 dated 28.02.20068  passed by Deputy
Commissioner Customs & Central Excise, Division-il, Nolda. The

that the origing!l refund dalm weas

f i

Original Authority has hel
returned by the Origingl Authority to M/s L.G. by Eﬁtm“: iated
30.09.2004 and M/s LG, re-submitied the refund c?a'i:r.n on
28.10.2004 and that the claimant did not furnish the invoices for
for

k8K

the relevant period and they submitted only sampie invoices

the relevant period. The Griginal Authority has found that on
05.11.2003 incomplete claim was filed and rejected the clains,
stating that the claim was hit by bar of Hmitation. M/s L.G. carried
the matter before id. Commissioner (Appesais). The Ld.
Commissioner {Appeais) through impugned order, decided the
appeal. The Ld. Commissioner has held that M/s LG, was entitited
for refund In respect of discount passed on to the buyers from
depot subsequent to the clearance of the goods from the 'auo;y
The Ld., Commissicner (Appeals) further held that the said a;;,'uam.
claimi was time barred for the period prior to 31.05.2003 bec
the claimants submitied supporting documents on 31,05, 2004, He

hias turther held thal M/s LG, was aligitle for the yefund pertairding
the period from 31.060.2003 to July, 2003,
Aggrieved by the sald order, the Revenue preferred an appea!

bearing No.E/3708/2G06. The contenticn of the Revenwe is that

allowing of the refund from 31.05.2003 to July, 2003, amounting

to Rs.,42,23,180.40/- Is erronecus. M/s L.G. preferred an appeal
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bdopeal No.B-3714 & 708/06
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which is bearing No.E/3714/2006. M/s L.G. prayed in their appeal
to set aside that peortion of the impugned order that Is against
them and grant refund for the period from 01.08.2002 t©

406.05.2003 along with interaest.

I
i

Heard both sides. The fearned counsel for M/S L.G. has argued
that though assessment were final when the goods were clearad

Fu

from the factory to depot, the id. Commissioner (Appeal} has
rightly held that refund is due because the transaction vaiue Is
arrived at only when the goods were cleared from depot to the

buyers. They further contended that the order of Ld. Commissionar

{Appeals) hoid‘ing that the refund for the period earlier to

31.05.2003, is hit by limitation is contirary to the Law since it is a

decided issue that the day on which the application is filed is the

date of fiing of application. They had filed application on
05.11.2003. Therefore, the duty is paid from 05.11.2002 onwards

within the time fimit.

G The Ld. DR for Revenue has submitted that the Ld. Commissioner
{Appeals) has erred in relying on the Tribunal order in the case of

TRCA Labaratories 2005 (180) BT, 33(Tri-Del).

5. We have taken into consideration the rival contentions. We find

{0

that when the goods were cleared from factory to depot, there was

no sale involved and there was no data available to arrive at

sransaction value. When the goods were cleared from depot to the

independent buyers the data to arrive at transaction value was for

she frst time became avallable to M/s L.G. to calculate duty due}%t
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is undisputed that on the basis of such duty due the said refund
Commissionear (Appeals) has erred in relying on this Tribunal’s
findings in the case of IPCA Laboratories Ltd., i not on strong

footing, We accept the contention of the counsel for M/s LG, that

it is settled Law that the date of filing refund dalm whether

undisputed that the refund clalm was filed on 05.11.2003. We,
therefore, hold that M/s L.G. is eligible for refund of duty pald by
them on the subject goods from 05.11.2002 to the end o

2003. We remand the matter to Original Autharity fo examing the

records and arrive at the rcfund payable for the parod o

b

3. throogl: thes

—

05.11.2002 to 31 July, 2003 claimed by dM/s L

1
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by M/s L.G. partially and we reject the

Revenue,

MEMBER (TECHNMICAL}







